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ARGUED AifD DETERMINED 

IM THC 

Court of icing’s BENCH, 

I N 

Trinity Term, 

In the t or ty eighth Year of the Reign of George III, 


GREAT inconvenience having been felt on feveral 
occafions for want of a fufHcient promulgation of the 
following rule, it is infcrted here to aid the Praftitioners 
at the Sittings. 

REGULA GENERALIS. 

Hilary Tierm^ 4 {Geo. 3. 1804. 

JT IS ORDERED by the Right Hon. Lord Ellenhorough 
C. J. &c. that in future no caufe fliall be tried by a 
fpecial jtiry in Middlepx or London^ unlefs the rule for 
fuch fpecial jury be ferved, and the caufe marked in the 
Marfhal’s book as a fpecial jury, on or before the day 
preceding the adjournment day in Middlefex and London 
refpe£lively. 
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a 


1808, 


Goldino againji Dias, in Error. 


An a VO ware. In 
Kpleviii forwent 
in arrfriV, for 
whom vtTclift 

and jud^mme 

aregjvt-T) be- 
low, which are 
affirmtd on a 
writ of eiTor, is 
not cntitKd to 
be allowed m- 
•trcil on the 
^fum rccoveied, 
by ioi ve of the 
ftat. 3 //. 7. 
c. io> which is 
V confined to 
judgments re- 
covered by 
{•lamttji'i below 
and afiumed on 
a writ of eiror. 
Neither is fuch 
defendant in 


jN replevin in C. B, the defendant made cognizance 
for rent in arrear^ and had a verdift and judgment 
puifuant to the flat. 17 Car, 2. c, 7., which judgment 
w<is alFirmed on a writ of error brought by the plaintiff J 
in this court. 

Lawes (hewed caufe in the laft term againft a rule 
praying that the defendant in error might be allowed 
intered on the futn recovered by the judgment below, 
by force of the ftat. 3//. 7. c. 10.5 which, reciting that 
writs of error * were often brought for delay, cnafts that 
if any defendant or tenant^ againft whom judgment is 
given, fue any writ of error to reverfe it, in delay of 


error entitled to execution; if judgment be affirmed, &c. the perfon 

Ins cofts on ilie ° . 

flat. 8&9/i^ 3. againft whom the writ of error is fued (hall recover his 
cojls and damages for the delay and vexation. This (la- 
tute, he contended, as well as the ftatutes 3 Jac. 1. B. 
and 16 & 17 Car, 2. c. 8* giving cods in error, had al- 


ls confined tu 
judgments for 
defendants on 

demurrer. 


ways been confined to cafes where judgments had 
been recovered by the original plaintiffs {a) below which 
were afterwards affirmed in error, and not to judgments 


recovered by defendants below: for which Cone v. 
JJovJc'j (i) IS in point i which was not (haken by Ifod/ey 
V. Bellamy (c)» And in Briflow v. Waddihgton (rf), in- 


(a) 'ViAa’Baring v. Cbriftie, 5 Eaji, 545. on the ftat. 13 Car, 2. ft, ». 
e. 2. /• 10. 

(b) 4 Mid, 7, r« (r) I £/ae» Rey% afiS. 

{d) z New Bejf, 360. 


tercR 
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3 


terell on the affirmance of a judgment in the Exchequer- 
chamber was deniedi where the plaintiff below had re- 
covered unliquidated damages. 

y. W. Warren^ in fupport of the rule, contended that 
the judgment below, being to recover damages for rent in 
arrear, was in effeft a judgment for liquidated damages, 
and came within the words and meaning of the flatute 
of H, 7. And that this was diflinguifhable from Cone v. 
Bowles^ where the judgment was pro rdorm habenio^ and 
not for damages. And in Shepherd v. Mackrethy in the 
Exchequer-chamber (a), the flat. 3 i/. 7. c. 10., and all 
the fubfequent (latutes giving cods in error, were con* 
fidered as made in pari materia ^ the latter bting merely 
in extenfion of the former, and making it diferedonary 
in the court of error to give interefl or not on the affirm- 
ance of the judgment below in perfonal a£tions. 

The Courty however, were of opinion that the ftatute 
of Hen, 7th applied only to cafes where the judgment 
below was for the plaintiff ^ and that none of the fubfe - 
quent (latutes had extended the defeription of perfons to 
whom relief was meant to be given by that datute. 
And that the cafe of Cone v. Bowles^ which was decided 
after the (latutes of Jac. 1. and Car, 2. had fettled the 
quedion, that an avowant in replevin for whom judg- 
ment below was given, which was afterwards affirmed 
in error, was not within the datute ; and therefore they 
difeharged that rule {b). 


(tf) 2 //. Blac, 2S4. {h) Vide Baring v. Clrijfit, 5 Eajl, 545. 

B 2 


i8o8\ 


Goloino 

a^ainfi 

D1A8. 


The 
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t8o8. 


COLDINO 

miatnfi 

Dias. 


The defendant in error then applied to the Rlafter to 
have his colls in error taxed under the Hat. 8 & 9 3. 

e. II./ 2. which gives colls in error to the Jefendiu)t\ 
jadverc the judgiA^nt below is for him and is alTirmed on 
error. Hut the M#fler thought that this ftatute applied 
only to cafes where the judgment below was upon de- 
ff/vrr^r, and not whicrt* it was after verdi£l^ and refufed 
to tai the cods. Thereupon 

y. IK Warren now moved' for a rule to fhew caufe why 
the Maft-r fliould not tax the defendant's colts in error, 
on the ground that the ohje£t of the 2 1 fc£tion of the a£l 
of William Was twofold j the firfl was to give cods to 
defendants below ,• w'herc it could only look to cafes of 
judgment on demurrer \ bccaufe in all other cafes of judg- 
ment for a defendant,- he wars already entitled to cods 
by previous datutes. The fecoiid obje£l was to give 
cods to defendants in error generally ; becaufe in no cafe 
was a defendant in error before entitled to cods on 
affirmance of his judgment below, whether after verdifl, 
nonfuit, or demurrer. The Court therefore will not 
redrain the beneficial operation of the acl to aflirmanca 
of judgment on demurrer, unlefs tliat nccefl'arily appears 
to have been the intention of the Legiflaturc. The word 
of reference in iht fecond part of the claufe, any fuch 
a£tion,” &c. will be fatisfied by condruing it to mean 

any aflion brought in any court of record," without 
extending it to the fubfequent defcription, wherein 
“ on any demurrer^* &c. And he referred to 2 Tidd» 
1^34* 3^ ^ Sellon, 565. to (hew that this con* 

ftruAion had prevailed in pradlice* Hut 


T£i 
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The Court faid that, talcing tlic wlolc context of the 
claufe together, it was evident that it only related .to 
judgments given on demurrer for defendants below, to 
whom remedy was intended to be give;a for their coJlSf 
both below and above, on aflirmance of fuch judgrjffht, 
vhich .they h^d not before : and therefore 

Refufed the RulCi. 


N£Wman againft PiJorgan. 

T« IS was an aftion on the cafe, brought by the 
plaintiff, as occupier of certain lands in the parifh 
of Hornchurch in EJjex^ again (I the defendant, as farmer 
of the tithes of the fame parilh. The hid count dated 
that after the occupiers of lands In the parifh had ga- 
thered (he tithes of grafs growing thereon into heaps, 
the reftor, after notice, had been ufed to make the famjB 
into hay. That the plaintiff had mowed rye grafs and 
clover at the time mentioned in the declaration, and 
gnchered the tithes into heaps, and gave notice thereof 
to the defendant, who neglcdted to majee the fame into 
hay, but pcrmiried it to rot on the ground^ whereby the 
plaintiff was damaged, 6cc. A fecond count charged 
that the defendant negle£ted to take away the tUhes of 
hay from the pLfmtlff ’s ground after the fame had been 
duly fet out, and notice given to him by the defendant, &c. 
At the trial before Heath J. at Chelmsjord^ the plaintiff's 
counfel, in opening the cafe, dated that the tithes had 
been fet out from the fwarth yi grafs cocks; when the 
learned Judge faid that, if fuch were the fadl, he Ihould 
ponfuit the plaintiff \ for the plaintiff ougld 
^ B 3 tedded 


i8o8. 


CotDfNG 

UXAI. 


IHomlayy 
June 20th. 

At common luv/ 
is cithe- 
aHtt in graf« 
cocks after hav- 
ing been tedded 
in the courfe of 
the proctfs of 
makinjj it into 
hay. 
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i8o8. 

NiWM AN 

againfi 

Mujican. 
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K 

tedded [a) or made it into hay : and a witnefs, who wa^ 
afterwards called for the plaintIfF, proving that the tithes 
were fet out from the fwarths into grafs cocks, without 
any tedding or making of the fame, the plaintiff was 
nenfuited. 

This nonfult was moved to be fet aGde in the lad term, 
upon the ground that the common law did not require 
any degree of labour to be applied to the grafs, in the 
procefs of making it into hay, before it was tithe|[| but 
only the feverance of the tenth part from the nine in 
grafs cocks, in order that the parfon might remove it or 
make it into hay at his own expence. And a rule niG was 
granted \ againd which 

Shepherd and Bejl^ Serjeants, now fliewed caufe, and 
denied that the common law rule of tithing hay was 
fatisGed by the mere divifioii of the grafs, as cut, into ten 
parts : for though it is not required to make it into hay, 
yet before it is put into grafs cocks it ought to be pro- 
perly manufadlured for that fird date in the procefs of 
hay making, in the fame manner as the farmer himfclf 
would deal with his own nine parts. The tedding or 
fcattering it abroad after it is cut in the fwarth is for the 
purpofe of drying it in a certain degree before it is put 
huo grafs cocks, and without which procefs it mud be 
deteriorated. It would even be injurious to the farmer 
to rake the raw and wet grafs into cocks without fuch 
previous dryiiig, which would caufe it to heat and fer- 

(«i) To ted, firm the Saxon teetdan, to prepare, to Jay grafs newly 
n^osvn in rows. Haymakers foiiowing the mowers, and cafting it abroad, 

- they ca:i tedding, j./infin's Diit. cites Mcrtimcr» 


ment| 
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ment, and would induce the neceffity of immediately i8o8. 

reducing it again to its firft flage, in order to preferve ^ 

it for making it into hay. The univerfal method of 
treatment in this refpe£l fliews what the common law 
requires. Without this previous fcattering abroad^f 
dryings the cocks would not be made equal, as there is 
oftcix a confiderable difference in the fwarth in different 
parts of the field. [T/je Court intimating their concur- 
rence with the argument of the plaintiff's counfel, the 
latter refrained from difcufiing the authorities with which 
they were furnifhed, and which were only alluded to 
generally.] 

Garro'iv and Marryat^ in fupport of the rule, admitted 
that the tithe could not be taken of the grafs in the 
fwarth, becaufe of its inequality ; but contended that it 
was lawful at common law for the farmer to fet out the 
tithe In the firft ftage when the grafs is capable of being 
put into equal heaps, before any labour was applied to* 
wards making it into hay. And though the fwarth may 
be unequal in different parts, yet there is no difiiculty in 
collefting it into equal heaps by raking more together 
into thofe heips where the fwarth is ihinneft : -and no 
injury can arife to the tithe owner, as he may begin 
counting the heaps where he pleafes. The courfe pur- 
fued by tl;e defendant did not preclude the plaintiff from 
fending his own labourers into the field to make his tenth 
p >rt into hay ; b.ut it is admitted that the farmer is not 
bound to labour for the tithe owner for that purpofc : 
and if not for the whole procefs, why for any part of it, 
as tedding it ? There was no* fraud in this cafe ; no in* 
tention of fpoiling the tithe of the grafs ; nor is it 
^ capable of being injured by fevering the fwarth imme- 

B 4 djaicly 
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Newman 

MuAGilN* 
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% 

diately into heaps, if the tithe owner be ready with his 
own labourers} as he ought and is required to be, either 
to remove or, to make it into hay on the land {a ) : the far- 
mer mufl: do the fame by his nine parts* A qul^om for 
farmer to tecl the grafs of the firft mowing for the 
refior may be a legal foundatioo for an exemption from 
tithe of the fecond mowing : as in Hal/ v. Feityplace {b) ; 
where the cudom was Uid to be for the farmers to cut 
down the grafs, and the (aid grafs to ted and ihake 
abroad} and the faid grafs fo difperfed and cad abroad, 
to gather into weeks and wiiulrowg} and to put into 
fmall cocks ; et pofl prhndm ctrcumlatwiem tnde^ the tenth 
cock inde to fet forth for the parfon} in fatisfadlion of all 
tithes, as well of the firft as of the latter mowth of that 
meadow, for the fame years.** And on demurrer it was 
moved that the prefeription was not good, becaufe no 
more was given to the parfon than he ought to have. 
But becaufe it was alleged that the farmer at his 
own cofts had tedded and flKiken it abroad, and ga- 
thered it into weeks and windrows, and made it in- 
to little cocks,’* avd fo was at a greater labour and 
charge than the law appoints^ and the parfon Lath benefit 
by the faid labour, it was adjudged a good caufe of dif- 
dharge. Npw the cuQom there alleged is exadlly what 
is here claimed by the redor to bo done as of common 
right. [Lord Ellenhorougb C. J. That muft. depend 
on what wa$ underftood by pojl prmam ctrcimlat'mem 

(a) In Crahh T. Ifayite, f6 C. 2. J742t the Court ht W that where 

the tenant had fti out his tithe ot hay in'erafa corlts only, the paifon 
had a right to make it into hay on the tenant*^ land. IViibb v. Gpr^ion^ 
in 1714, S. P. 2 /fW. 5. ^ 

(b) Cro. Jac^ 42. and vide Crecn v. ib, 116. 


J/rJl?.** 
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i/iJe (fl).” The cafe there citedi of jehnfin v. Awirey {i), 
as a// one with the cafe at bar, was a cullotn for the far- 
mer to make the firfl: mowth into iay, and fet out the 
tenth cock of hay^ in fatisfa£iion of the tithe of the latter 
mowth.] The fame point was adjudged 14 years aft^ 
ward's in HiJe v. Ellis (c}, where it more di(lin£l]y ap« 
pears that the cuftom fet up was to do no more than 
what is now claimed as of common right ; viz. to cut 
the grafs, and drew it abroad, called tedding^ and then 
to gather it into winreves, and then to put it into grafs 
cocks in equal parts, without fraud, and then to fet out 
every loth cock great or fmall to the parfon.*' [Ze 
Blanc J. That cafe is cited by Lord Rolle in l Roh^Abr. 
644. : but he refers to feveral other cafes as having de- 
cided the contrary.] If any thing be required to be done 
^'yond the fevering of the grafs into the ten parts by 
raking it into grafs cocks from the fwarth, it may as 
well be piapo into bay ; which not contended for {d). 
But where, in Eon v. Ayde it was objedled that the 
parilhioners de jure ought to make the tithe grafs into 
hay; Lord King C. declared the law to be otherwife, and 
that all that the parlQuoners were bound to do was to 

(13) Something was meant more than tMmg ; which Is admitted to 
he the rn ft fcatterlng abroad out of the r«v.ir(li, and I}crorc the grafs fo* 
tedded is put Into grafs. cocks. operation is previouPy deferibed 

in the cuPom as here Pattd. Therefore what follows, via. “ et /o/l 
primam circunilaeiontm niuP mc.in after tin- fliP fcattering 

abroad frm the jfr.ail cotki fo before tedded ; and then the tenth cock Inde^ 
(that h, when made again Into cocks from fuch laP mentioned feat- 
teting abroad out qf the (mall cocks fo before (edded) y/A to be ict out 
for the reflor 

(/.) Cre, E!iz. 660. (0 Ifab, ' 2 SO, 

(d) It was once faid, i Rol. Rep. 17?., that the parlPiIoner ought to 

make the grafs into bay ; but vide Smitbfvn v. Didfon^ 9 Mod, 1 17. zBlac, 
Cm* 19. and BenScl v. Kmhhyr Exeh, Tithe CaufeSf 3^5. 

(e) 7. P. kyhs* 37.7.. 

cut 


1808. 

Niwmak 

again/k 

MoacASi- 
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cut down the grafs, and divide it into ten parts ; aftei 
which the parfon was to make it into hay/’ And it is a 
fufhcient check againfl: fraud that the farmer muft put 
his own nine parts of the grafs into cocks from the 
^>* 4 rarth, as well as the re£lor*s loth part. It may not 
always be neceiTary to ted the grafs at all before putting 
it into grafs cocks. 

Lord Ellenborough C. J. If, from the ftate of the 
weather and the condition of the grafs, tedding were not 
neceflary before it was put into grafs cocks, the plaintiff 
fhould have fliewn that ; but as no evidence of that kind 
was offered, we muft take the faft to be that the ufual 
method of treating the grafs after it was cut, by tedding 
it before it w’- s put into grafs cocks, in the common pro- 
cefs of making it into hay, was proper to have been pur- 
fuecl in the prefent inflance, and that it was not done. 
It appears to me that the learned judge correflly laid 
down at the trial the common law principle of tithing as 
applied to this cafe. It cannot be, that all that is nc- 
cefTiry to be done by the occupier is to cut down the 
grafs and divide it into ten parts, as Lord Chancellor 
Kirg is fuppofed to have faid in the cafe cited. Nobody 
contends that it is fufficient to give the ie£lor the tenth 
blade of grafs, or that it is to be tithed in the fwarth, 
which is often fo unequal that it cannot be fairly divided. 
The rule then is for the rc£lor to take bis loth part in 
that full convenient ftage of the procefs when the fubjeft- 
niatter may be equally divided, and that is when it is 
put into grafs cocks in the common procefs of hay mak- 
ing : and- it is agreed on* all hands that the ufual courfe 
18 for the grafs to be tedded after it is cut before it is 
made into grafs cocks. This may polKbly not be necef- 
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fary under extraordinary circumftances of weather; but 
where that is fo, it ought to be (hewn. It is faid, how- 
ever, that tedding was held not to be necefTary in Hall 
V. Fettyplaccy and Hide v. Ellis. That does not fo dif- 
tindlly appear by the former of thofe cafes : but at 
rate the authority of them is queflioned by Lord Rolle iti 
his Abridgment^ who refers to other cafes where the con- 
trary was adjudged. In addition to which the dodtrine of 
Hide V. Ellis has been exprefsiy contradi£f ed in a modern 
cafe, that of Brock v. Power («) ; where in anfwer to a 
bill filed by the re£lor of Fryern Barnet for an account 
of tithes in kind, amongfl others for the tithe of hay, the 
defendant Power dated that in 1773 he mowed a field 
of grafs, and put the produce into grafs cocks, and gave 
the plaintiff notice that he was ready to fet out the tithes 
thereof : that the plaintiff thereupon attended, and de- 
fired to know whether fuch grafs had been tedded abroad 
and raked in before it was cocked ; and on being in- 
formed that it had not^ but that the fame was cocked 


iSc8. 
N 'VVM AN 

ci;iainjl 

AIckCANi' 


out of the fwarth, he refufed to take it in that way. 
That the defendant being informed by fome of the oldell 
inhabitants of the parifh that fuch had been the cuftom, 
refufed to fet out the tithes in any other manner. But 


the Court, after hearing witneffes, ultimately decreed 
the defendant to account for the tithes. The Court 


therefore pronounced on the mode of fetting out the 
tithe of hay there claimed by the re£lor, as the common 
law obligation ; that the fubjedl-matter firfl: prefents it- 
felf in a titheable (liape when put into grafs cocks, 
and that tedding is neceffary before it is put into fuch 
cocks* 


(4} 4 Kxch* Tithes Cafes, 91. 


Grose 
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A 

1808. ,Grcse J. declared himfclf of the fame opinion. 

Kiwman 

a^ainii Le Blanx T- Thc rulc laid down by the learned 
judge at the trial Is the common law rule ; and where 
’.liere are any exceptions to it, thofe muft be (liewn. 
Tlie fame rule was alfo recognised in a cafe of Blanej v. 
Whitaitr^ which was tried on thc Weftern Circuii, and 
came before this Court on a motion for a new trial in 
Jl'f. 23 Geo* 3. ** It was an action on the cafe againlt 
ebe parXon for not taking away the tithe of turnips after 
they had been fet out, Thc turnips had been drawn to 
feed cattle^ and every tenth turnip was thrown afide as 
drawn on a ridge oppofi!c for tlx parfon. The queflion 
was. Whether the tithe were properly fet out ? the 
parfon contending that the turnip? ought to be fe^ out in 
* heaps, or atleaft gathered into hjeaps for him. Mr. Juf- 
tice AJhhurJi faicl that in hay and corn, the farmer muft 
put it into cocks and (heaves, for Iris own benefit,- and 
therefore he fliall do thc fame for the parfon : but that a 
man was not obliged to heftow more labour than tlx 
nature of the thing required for the benefit of the par- 
fon: and that this agreed with the cafes. Mr. Juftice 
Buller faid that he entirely agreed with his Brother AJb^ 
hirj}. That if the farmer put them into heaps for him- 
felf, he fliould do fo for the parfon \ but if he did not 
do fo for himfdf, be need not do fo for tlx parfon. 
That the rulc of law was, that things (hould be tithed 
as foon as they were in a proper fta^e ,to be tithed : the 
fame was the cafe with hay and corn. The rule for a 
new trial was difcliarged.” Vv^hen then Is this fubjeft- 
matter in a proper (latef to be tithed } when it comes 
into grafs coclw in the ordinary courfc of thc procefs of 

}S making 
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maktnjT it into hay; that is by firft turning over the 1808. 
fwarth after it has been cut, that the umler fide may be — 

N CW MAN 

cxpcfed to the aftioii of the fun and air ; which I take "againjl 
to be tedding it ; and in that (late only (i do not fpeak 
of extraordinary cafes) can it properly be put into grafT* 
cocks. The cafe cited by my lord out of Wood's collec- 
tion lays down the fame rule } and that has fettled the 
queftion, and removed the doubt which might have 
cxifted upon the earlier cafes referred to in argument ; 
which, however, Lord Rolle dates to have been contra- 
dided by other decifioiis which he mentions. 

Bayley J. affented. 

Kule dlfcharged. 


White AC RE, on the DemHe of Boult, 
Symonds. 


M nJa w 
yum ici!'.* 


T 


HE day of the demife in this eje6lment was laid on 
the i2th of O^ober 1806, and at the tii^l before 


A lanHlovc^ rf 
prcjt.ifc:. 
to f; il lijCMl 


Gro/^J. in Sujfolh^ it appeared that the defendant liad for n Jic^to "[uit' 
many years held the premifes in qiicfticn, ccrGfiing of 
a cottage, barn, and about five acres of land, as tenant ^ 

o'' ' luai not u> turn 

from year to year, of the Icflbr of the plaintiff; who nr.ier^ 

^ ^ * ti o v.u*. fol.j ; 

being dcErous of felling the property, on the 22d of ar d rot King 
March i8c6 ftrvcd the defendant with a written notice y ,^07, tht 
to quit the premifeS on the iithof next (being 


, dclixtr up po'- 

fcifion. And on rje£tment brought; helff that thr pro rife (vvh.ich was pe:fosrT)td) was no 
wavtrof the notic-, noropented as a licence* *y he on ti.c pitmihs ct iciwifc ih;;n fu' jt^t 
to ihc landlord’s right of acting on fucli noli.c .1 ncwciriry ; .-.rd lij.ictV'ie i!j ,t the tena.-t, 
not having delivered up poiTcnion on demand 4ir,i a la.sr, wjs a »;elp..irir Iro/*; the LXpira- 
tion of the notice to quit. 


0// 
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'Whiti^aire 
dem B(.ult 
agairfi 
Stmoaos. 


Old Michaelmas-day^) from which time the taking had 
originally commenced. The defendant continued not- 
withftanding in polTeffion, and this eje£lmtnt was 
Jjjjgught in EqJIer term 1807. Two letters were given 
in evidence one from the defendant to the landlord’s 
agent, dated ifl; June 1807, wherein the defendant 
ftated « my landlord has given me an order to quit the 
houfe this month, and has ferved me with a writ of 
ejedment. I have lived there many years, and am loth 
to leave the premifes. 1 did not ezpedl any fuch treat- 
ment from him ; you having always promifed me that 
I Jhould not he turned out unlefs the houfe was fold* I 
fhould be glad to continue until the premifes are fold. 
He has threatened to feize all my property. I fliould be 
glad to ftay where I am if you approve of it.” The other 
[ letter was from the landlord's agent, in anfwer to the above, 
dated the nth of June* “ Mr. Symonds^ I have juft re- 
ceived your letter refpeAing the quitting of the houfe at 
Tritton. You fay I promifed you Jhould not be turned out^ 
until the place was fold : 1 did fo, and have been as good 
as my word: for 'iHx. Boult (the leflbr) fold the place 
lad February to a perfon at Summerly^ for him to have 
pofleflion at Lady day laft, which I find you have with- 
held : and you mufl: know that you are wrong in fo 
doing. Had the purchafer not objefted to your flaying, 

I fhould not ; but as it now (lands I expe£l you to quit 
when required,” &c. There was alfo proved art agree- 
ment, dated in February 1 807, for the fale of this eftatc 
from Mr. Boult to the purchafer ; to whom poflefiioii 
was to have been delivcr§d in March following. The 
objeflion was taken at iht trial, that the fubfequent per- 
mifiion of the landlord, by his agent, for the tenant to 
continue in poflelfion until a fale, was a waver of the 

antecedent 
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antecedent notice to quitj fo far as to prevent the tenant i8o8. 
from being confidered as a trefpafler by relation back to — 

® ^ \ ^ WiI1TEACR« 

the 11th of Ofiober 1806^ when the notice to quit ex- dem. Boult 
pired ; ^although he continued in poiTeflion afterwards at , 
the will of the landlord, which might be determined at" 
any time, but which was not in fa£t determined till 
Lady-day 1 807, or at lead not fooner than the February be- 
fore, when the contract for fale was made. Grcfe]. how- 
ever thought that the meaning of the agreement was that 
the permiflion to remain in polleffion was only conditional 
until a fale ; the landlord referving to himfelf the power 
to a£l upon his notice to quit, if ^eceiTary, in cafe of a 
fale : and that a fale having been made, and the tenant 
having refufed to quit the poHclTion when demanded of 
him, the landlord had a right to a£l: upon his original 
notice to quit: and therefore the plaintiff obtained a 
verdi£t \ but leave was given to move the Court to fet it 
aGde and enter a nonfuit, if the diredion were wrong* 

Accordingly a rule niG was obtained in the laft term for 
this purpofe i againft w'hich 

Wilfon and Storls were to have (hewn caufe: but 
Dampler was called upon to fd^port the rule ; who con- 
tended that the tenant, having had an exprefs licence from 
his landlord to continue on the premifes until a fale, 
could not be treated as a trefpaiTer during the intervening 
period, which he muft be deemed to be if the notice to 
quit were good ; and therefore by neceffary implication 
it muft be taken to have been waved. For as a recovery 
in this ejcClmcnt would be concluGve evidence that the 
defendant was a trefpaffer on thc*i3th of OElober 1806, 
it is repugnant to the evidence, which goes to prove that 
he was then in by licence. The deniife ftiould have 

13 been 
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i8o8* 

'Whitf Acm 
dcni i^OLLT 

ttgo'vfi 

SyMvKDS* 


been laid T^htx Lady day 1807, or after the falc. Th<? 
landlord could not have brought ejeftment before a fale« 
and by the fame rule he cannot lay his title to have ac« 
(rued before the fale. If he had brought trefpafs, the 
^tenant might have pleaded the licence up to the time of 
the fale* The tenant has been entrapped to expend his 
money and labour on the premifes under the licence to 
occupy} and is now to be made a trefpalTer by relation 
during the fame period: but the law will not conftrue 
the agreefnent fo as to produce fo unjuft a confequence : 
but will confider it as creating a tenancy at wilh which 
it was nectlTary to determine by notice} before the tenant 
could be proceeded againft as a trefpafler \ as in Goodtitle 
V. Herbert (a). 

Lord Ellendorough C. J, I cannot conftruc the 
language, of this correfpondence on the part of the land- 
lord, as conftituting a new tenancy between him and the 
defendant after the time of the notice to quit, or as a 
weaver of that notice : nor was it a licence for the pur- 
pofe now Infifted upon. The landlord was willing indeed 
to let the defendant remain on ihe premifes till a fale^ blit 
he was anxious at the fame time to retain} and did referve 
to himfelf, all his rights under the notice to quit} with 
which he was armed} in order to enforce obedience to 
that notice if it (hould be neceflary. He faid} in anfwer 
to the tenant’s application} that he would not turn him 
out until the place was fold ^ that is in eiFcfl; faying} 
that until the place were fold} he would fufpend the ex- 
ercife of his right under the notice to quit : but it eould 
sot have been intended to give the tenant fuch a licence 


(a} 4 Term Rep Ge'o. 


as 
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ns would vacate the notice^ and be deftruftivc of the 
right which the landlord was fo anxious to retain. No 
man would grant an indulgence of this fort to his te- 
nant if thia ufe were to be made of it, plainly contrajj^ 
to the underftanding of the perfon who granted ir. Here 
the landlord has ke|)t his promife, and did not turn out 
the tenant before he bad fold the premifes: but the 
tenant has broken his engagement by not delivering up 
the poiTeflion after the and now ungratefully holds 
cue againft his landlord. It was for the tenant to choofe 
whether he would continue to hold on and to expend 
his money and labour on the premifes under fuch an 
infecure fort of agree ment| but having chofen to run 
the rifk, he mufl: take the confequence. 

Gatfec J. I confidered this as an unfair attempt on 
the part of the tenant to take advantage of and convert 
that into a right which the landlord meant only as an 
indulgence to him ; to permit him to ftay on the premifes 
until they were fold ; but ftill to retain the right of com- 
pelling him to quit under the notice if a purchafer of- 
fered. The notice was given and perfifted in for the 
exprefs purpofe of enabling the landlord to fell the pre- 
mifes to more advantage, and that, if fold, he might not 
be difablcd fronh giving poflelTion at the time to the 
purchafer; 

Le BrAN^G J. If this were to considered as a 
licence to the tenant to continue in pofleflion, to be fure 
he could not be treated as a trofpafler until the licence 
was determined j but upon the conftruftion of the letter, 
coupled wiih the (itiiation in which the parties flood at 
the time, I think it is clear that the landlord neither 
VoL. X. C inteoided 


i8o8. 

Whiteacre 
drin. Bovt.r 
agennji 
SYMON0I. 
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intended to grant him a licence, nor to confider him at 
all as a tenant. Suppofe the promife, not to turn the 
tenant out before the place was fold, had been made be- 
«,^re the notice to quit ; but the landlord bad then in- 
formed him that he would not preclude himfelf if he 
thought it proper to give him a notice to quit ; what 
objeAion could have been made to the notice, if it were 
afterwards given ? Then how does it differ the cafe that 
. the promife, though made afterwards, was made fubjed); 
to the notice to quit ? The landlord infifts all along upon 
his notice to quit|though he promifed not to turn the 
tenant out before the fale. 

Baylet J. The fair meaning of the letter is, that 
the landlord would not bring ejedimcnt to turn the tenant 
out of pofTefTion upon the notice to quit, uidefsifpie pre- 
mifes were fold ; but that he did not mean to difpoiTefs 
himfelf of the legal right to turn him out on the notice 
i*ftcr the iith of October^ The only cfTcft of the reco- 
very in this ejedlmcnt upon any fubfequent adlion for 
the mefne profits will be that the day of the de- 
inife laid in the declaration in ejedment will be con- 
clufive of the right of ihc landlord to the poffcflion of the 
premifes from the nth of OElohr : but the tenant will 
{till be entitled to Oiew, if he can, that the laud had been 
of no value to him during that time ; and then the land- 
lord would only recover nominal damages.. 

Rule difeharged. 
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Warneford ogainjl Kendall, 


'^HE plaintiff dechred in debt for the 5/. penalty given pnfr.fJion 
by flat- 5 Ann. c. 14. againft the defend/^nt for ex^ fervanc cir.p oy- 

r /• F 1 I • I • I • • f erttodcrtct 

po/ing to fale a hare, not being qualified in his own right poa^ht-r-, w!i*> 
to kill game, noi entitled thereto under any petfon fo h^iuVki;!- 


qualified 5 againfl the form of the ftatute.^ At the trial 
it was proved that the plaintiff went out courfing, and 


killed a hare on Ehtpfton manor, when the defendant, who ^ 

' wuhjn the- pc* 

nalr/ ol the 

g<l!T«C iSWS* 

the lord of the manor, and had direftions from him to 


was employed as a carpenter and woodman by Mr. Earl 


deteft poichers, came up and took^the hire from the 
dog, and carried it away, notwithftanding the pUintiff 
chimed it, to Mr. Earl^ flcw'ard acc^ording to his in- 
ftru£\ions. Lanvrence J., before whom the caufe was 
tried, thought that this was not a cafe within the llatutr ; 


but upon the authority of Molten v. Chccft'hy^ 1 Efp. N. A 
Caf. T23., v/ith which he w^as prtfled by the plaintiff's 
counfel, he fuffered a verdift to be taken for the plain- 
tiff, with leave to the defendant to move to fet afulc the 
verdid and enter a nonfuit, if the plairAtiff were not en- 
titled to r^'cover. And a rule nifi hating been obtained 
for that purpofe, upon the application of Park and 
LiitleJale j 


J, Williams now {hewed caufe, and contended that the 
penalty was incurred by the defendant, within the cx- 
prefs words of the ftatute p Ann. c. 25. f. 2., which 
enads that, « if any hare, &c. (hall be found in the pof- 
feflion, &c. of any perfon whatfoever, not qualified ia 
his own right to kill game, or bting eotided thereto 
C a under 
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“ under fome perfon fo qualified, the fame fliall be taken 
to be an expofing to fale thereof within the true intent 
and meaning of the flat, j Ann.* For the defendant 
not qualified in his own riglit, and the ileward of 
the manor, who at moil could have had but a delegated 
authority from his mailer, could not transfer fuch autho* 
rity to anefther. And as to the defendant’s pofTeflion of 
the game being bona fide, and without any intention to 
offend againib the game laws, that cannot vary the cafe 9 
as was held in v. Gitts {a) 5 where though the 

defendant had a£led bona fide as gamekeeper under a 
deputation to one who claimed to be lord of the manor, 
yet the claimant’s title failing, the defendant was deemed 
liable to the penalty. So the pofltffion of naval (lores, 
however innocently, cannot be judified except in one or 
other of the ways prote£led by the (^j* 


Lord EtLENBOJiouGH C. J. The queftion Is, Whe- 
ther the pojffjion of the defendant were fuch as to confii- 
tute an offence and fubje£l him to the penalty under the 
ftatute i He did not claim the hare as his property, 
nor acquire the poffeiHon of it for himfclf, but for his 
mailer, on whofe manor it was taken : and if this be an 
offence, no cafe can be itated in which an unqualified 
perfon can innocently come in contadl with game. It 
may as well be faid that if a qj^alified man returning 
home wiili a bag of game were to fall from his horfe, 
another could not lawfully take up the bag in order to 

(tf) ^ Ttrn Rep. 19. 

f^) g ^ 10 /in 3. c. 4T. aifd vide ftat. 39 3. e. 89., which 

recites the iiicervening (latutes : but fee the chCc before J. in the 
Appt-ndix to his Ticattfc on the Ciown Law, 439. edit, of 179s. and 
a P. C, 765. 


affift 
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affift the owner : or that if a perfon feized an offender 
who had naval (lores unlawfully in his poiTciifion, and 
took them away in order to bring them before a magif- 
trate, that would be an unlawful pofle/Son againft the 
adls of parliament made for protecting the king's ftorosr 
The cafe of Molton v. Cheefeley muft have been imper- 
feClly ilatcd (j). 

Grose^ Le Blanc^ and BayleYi JufticeSi alTented ; 
and the former obferved that the poffeffion of the game 
by the defendant was rather for the purpofe of proted- 
ing the game^ than in breach of the laws for pre- 
ferving itr 

Rule abfolute* 

(<f) T!ie proved there wa^ that a pheafant had been killed hj 
accident by the defendant’s dog ; and the defendant had afterwards car« 
ried it away* Two penalties were fought to be rccoverccb one for 
having the pheafant in his pcjftjfisn not being qualified^ the other for 
keeping a dog to kill game. Mr. judlce Buller is faid to have ruled that 
the plaintiff could go for one penalty only, for that both offences 
being by the fame ad, the plaintiff could recover but one penalty 
under the fame ffatute.” The wording being equivocal, it was con- 
iidered at flrfl as if by the word ad was to be underflood ftatute ; which 
it was agreed on all liands could not have been ruled by the learned 
judge; who protxihly faid tliat tvio penalties could not be recovered 
under this flatute for the fame aQ done by the defendant. 


180S. 

Wa VNKroRi» 
ej^airji 
KtV^ALL, 
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Hartley againjl Rice. 

Awa;ering plaintifF dcclafcd in affiimpfit upon a wager 

contract I'or 150 JL 

guinea5, that made on thc 25th oi November 1799, whereby he 

wouW*not?Tiar. betted With the defendant 50 guineas that he the plain-< 
ywsfhVrhr.a fliould not. be married in fix years ; dating that in 
confidcratiori that the plaintifF promifed to pay the de- 
fendant 50 guineas in cafe he, the plaintiff, diould be 
ibncfs appear- married within that time, the defendant promifed to pay 

ing ft> flu w that , . .rt- , r •#* 1 1 

fuch reitraint the plaintiff the like ium ir the plauitilf (liould not be 
amfpro'pirin married within that time. And then the plaintiff averred, 
that from the time of making the promife he has not 
been nor is yet married, but during all the time has re- 
mained and dill is unmarried ; whereby the defendant at 
* the expiration of fix years from the makjng of the pror 
mife became liable to pay to him the faid fum, &c. To 
this the defendant demurred fpecially, on the ground 
that the contra<d declared on was illegal and void ; the 
fame having been entered into in redralnt of marriage, 
and tending to prevent the plaintiff from marrying 
during the fix years, 

Burroughs in fupport of the demurrer, argued that a- 
party binding himftlf not to marry on pain of paying ^ 
fum of money was a contra£f in redraint of marriage, and 
therefore void by the exprefs determination in Lovoe v. 
Peers {a)» That indeed was a covenant not to marry 
any body elfe befides the plaintiff*, which being indefinite 
might extend to the duradon of the defendant’s life : but 

(<;) 4 Fim S. C. In the IxcKqucr, JVihiiQL\ 364. 

8 
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the length of time in which the reftraint is to operatCj 
or the amount of the penalty, cannot make any diifc- 
rence in principle, any more than the form of the con • 
tra£t in that cafe being by deed, and in this by parol. 
Bahr V. White {a) was alfo the cafe of a bond ftt afide, on-" 
the ground of its being in general reftraint of marriage^ as 
Lord Hardwicie declared in Woodhoufe v. ^hepk^ (^). 

Marryat^ contra, denied that this was a contraf); in 
reftraint of marriage ; i. e. for that purpofe ; though 
collaterally it might have that operation on the mind of 
the party ; but fuch a poflibility would not vitiate the 
contra<&. Suppofing, however, that it was a contraft in 
partial rcftraint of marriage, he endeavoured to 
guifli this from the cafes cited, by faying that they went 
upon the reftraint of marriage being general, and fuch 
as would enure during the lives of the parties ; which 
was unreafonable in itfelf : but there was nothing ui> 
reafonable in a party reftrifling himfelf from marrying 
for fix years: circumltances might render it prudent 
and proper to impofe fuch a temporary qualified fc- 
ftraint ; the party might have been a minor: and nothing 
appeared here to fiicw the contrary. 

Burrough replied, that in the abfence of circumflances 
which (hewed exprefsly that this was a prudent and 
proper reilraint of marriage in the particular inilance, 
the cafe fell within the generaL rule againfi all contrafU 
in refiraint of marriage. 

Lord Ellenborouch C. J. On the face of the con- 
tra£^ its immediate tendency is, as far as it goes, to dif- 

(tf) % Vtm. 215, {^) % AfU 540, 
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iSo8« ceurage marriage ; and we have no fbales to weigh the 
degree of cffc<ft it would have on the human mind. It 
s£at^ is faidj, however, that the reftraint is not to opeiate for 
' an indefinite period, but only for fix years, and that 
\here might be reafonable grounds to reft rain the party 
for that period. But no circumftances are ftated to us 
to (hew that the reftraint was reafonable ; and the dif* 
tin£l and immediate tendency of the reftraint ft^inps it 
at an illegal ingredient in the contrad. Wagers in ge« 
neral are feldom indifferent in their tendency, and this 
certainly is not fo. 

Grose J. Every contra£t in reftraint of marriage is 
illegal, as was faid by Lord Hardnviche. But this is en- 
deavoured to be diftinguiflied from former cafes, as not 
being a total and indefinite reftraint of marriage : that 
however muft depend upon the duration of the p^tr* 
ty’s life. If good for fix years, why not for a longer 
period ? 

Le Blanc J. This cafe is prefented to us dripped 
of all particular circumftances, and therefore muft be de- 
termined by the general rule of law'. Now it is impoffible 
to fay that fuch a cootra£l might not have an efFe£l on 
the mind of the party to deter him from marrying during 
the fix years : but a contrafl to reftrain marriage generally 
has been determined to be illegal, as being againft the 
found policy of the law : and nothing is ftated here to 
(hew it to be otherwife in the particular inftance. 

Batlet j. This w'ager is calculated to operate againft 
marriage, and no prudential reafons are (hewn to have 

conduced 
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eondttced to it in this indEOce ; therefore it falls within 
the general rule, that being a contra^ in reftraint of 
marriage generally, it is void. 

Judgment for the Defendant 


1808. 

Haitlsv 

Kicb* 


The King atainfi The Inhabitants of St. James 
ia Bury Sr. Edmunds. 


W O jufticcs, by an order in the ufual form, Tcciting 

the complaint of the churchwardens^ See. of the maftcr to drive 

poor of the parifti of St. JameSi See. that Samuel Offord parifh with one 

did lately ctime to inhabit in the faid parifli, not having tuinwith 3110^ 

gained a legal fettlement there, and that he was then broke^hfsT-g^ 

afluaily chargeable to the parifli, removed the faid S. 

Offord from St. James in Bury to Ixwerth^ both in detcmcdbiui 
r /V if 1. t . ^ a s t for fome time in 

Suffolk \ which order was qualhed, on appeal to the fuch panih, b> 

Seffionsj fubjed to the opinion of this Court on a cafe, wiiivcd,*^ 

deredab wjw/ 

That the pauper Offord being fettled in Ixworth was fJnone 

employed, on the aid of December 1807, as a day- '“ovcable cither 
^ ^ ' under the ftai. 

labourer, by R, Heffer of Ixworth^ to drive a load of hay *3 * ^^Car. *, 
^ r. 12. or the 

to St. James's in the town of Bury^ and to return with a ftat. 35 Cw. 3. 

load of muck. In loading the muck he fell and broke cemmg^UreSo 

his leg. Pn the 24th December two magiftrates took {“dconftqum- 

the pauper’s examination, made out the order of removal, {Ijf 

and (the pauper being unable to be moved) fufpended 

the execution by an indorfement on the back of the during the fuf- 
, 1 • 1 <• t « penfion ot the 

order. The pauper was attended by a furgeon by the order of remo- 

ordcr of the paritb officers of St. James, and the expence 

of 1 6/. i 2 d. was incurred for bis eure and maintenance. 

On the lit of April 1808, the pauper being able to move, 

fhe magiftrates took off the fufpenfion, and made the 

order 
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of 

St. James in 
Ei7ry St. Ed- 
• Munds. 


ordler for payment of the 16/. 13/. for the expences, bf 
inddrfing the fame on the order of removal ; and nn the 
fame day the order was executed^ and the pauper coa^ 
veyed to Ixwortb^. 


The Attorney-General and Siorh^ in fupport of the 
order of Seflionsi obje£led to the original order of re** 
moval and the order for payment of cofts during the 
fufpenfion of it, upon the ground that cafual poor were 
not removeable before the ftat. 35 Geo. 3. c. 101*, and 
that ad did not enable the . magillrates to remove any 
perfons who were not removeable before, but was meant 
to prevent perfons who were removeable from being re* 
moved during illnefs or other infirmity which rendered 
]t dangerous to them. The flat. 13 & 14 Car. 2. c. 12., 
which fiift gave the power of removal^ is confined to 
perfons coming to fettle in a parifli in any tenement under 
the yearly value of lol. : and therefore where an order 
of removal only (lated that the pauper had endeavour* 
ed to intrude into the parifli, &c., it was held {a) ill. 
The flat. ^gGco.^. c. lor., which enables the magif- 
trates to fufpend orders of removal, ufes the words inha^ 
biting or fojourtiing in the place from whence the pa^uper 
is to be removed. But neither could this pauper, in any 
fair fenfc of the words, be faid to have come to fettle in the 
parilh of St. James in Bury^ nor to have been inhabiting 
or fojourning there at the time of the order of removal 
made. The law throws the obligation of providing for 
cafual poor on the parifli in which they happen to be 
when the neceflity arifes. This is every day’s experience, 
.^nd in Simmons v. Wiltnott and Others (^), Lord Eldot^ 


(a) Rest V. Graf born f 2 Conji^ 63 5. fL 66e. (^) a J^. N. ?. Caf. 9 1. 
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C. J. of C. B. held that \t^here a p^rfon had relieved one 
who came under that defcription, he had a right to re- 
cover the expences from the parifli officers. [Lord Ellen» 
h&rough alked if there had been any fubfequent recogni- 
tion of the point faid to have been ruled in that cafe t 
but no anfwer was given.] The general point was de- 
cided in Newby v. Wiltjhire {a) in this court, where it 
was held that the mailer of the pauper, who broke his 
leg as he was driving his mailer’s waggon, was not liable 
to the furgeon for his cure ; but that the parilh were 
bound in the firll indance to have taken care of him. 
So in Watfin v. Turner (^), a fubfequent promife made 
by a parilh officer to pay the expences of a pauper’s cure 
out of the parilh was held binding as a coniideration 
founded upon a moral obligation on the parilh to provide 
for their poor (c). 


1808. 

The KtNO 
agamfi 

The Inhabitants 
of 

•St. Jamis m 
Bury St. Ep* 

MVNJiSt 


Frercy contra, denied that there was any di{tin£lion 
between cafu^d and other poor, in refpefl to their re- 
moval. Before the ilat. 35 G. 3. it was always confi* 
dered that coming to fettle upon a tenement under ic/. 
a year, and being likely to become chargeable, were con- 
vertible terms ; and the only diSerence that ftatute has 
made in this rcfpefl is to prevent perfods who before 
v/ere liable to be removed, as likely to become chargeable, 
from being removed till they are a£lually chargeable. 
The word fojourning ufed in that ftatute befpeaks only a 
temporary ftay in a place, as contradiftinguiPied from 

N 

(a) Ctf 4 /. ijiy. {h) Excli. T. 7 O, 3. £uii, N, P. 129. 147. 

(c) But the law will not raife an im/fried promife in parKh oBkers to. 
repay incmey laid out for one of their paupers taken ill in another parifli. 
y. 2 505. 


hoJiiting 
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l8p8. habiting^ which impjlks a regular dwelling there. At the 
Tbe KjiNG pauper had not only 

Tbefnhi^tants fojourning in the pariQi for a day, but was likely to 
of continue there for fome time. The objedilon would have 

St. jAMti !'»•„. ,, . , , n « 

iuiiv St. £v> applied as well to a removal under the ftat. 13 &14 
M«Noi.< under the llatr 35 G. 3. ; and therefore tire 

argument proves too much ; for the former (latute has 
been long extended to cafes not within the precife words 
of it ) and there have been numberlefs inftances in prao 
tice of the removal of cafual poor. Admitting that the 
parifli is bound in the firft indance to relieve cafual poor, 
one of the obje£):s of the dat. 35 G* 3* was to point out 
a courfe by which, without endangering the fafety of 
fick or infirm paupers, the parilh which relieved them 
might get reimburfed. And fuch a condru£lion will 
bed further the objeff of that a£l ; for the remedy will 
be more promptly and elficacioufly adminidered to cafual 
poor from the confideration that the expence will be re« 
imburfed to the parifii* To determine now for the fird 
time, that cafual poor are not liable to be removed, will 
be attended with great inconvenience and encourage litU 
gation. It will be made a quedion in a variety of cafes 
witH what view the pauper came into the parilh from 
whence he is fought to be removed. The animus mo. 
randi and the animus revertendi mud alfo be difeufled. 
The didinfiion of cafual from other poor is only a popUf 
lar one, and not to be found in any of the ftatutes re. 
fating to the poor* Every perfon relieved in a parilh tq 
which he does not belong 'is cafual poor. The prefent 
quedion was raifed in Rex v. Keynajion (/>)f but the cafe 
was decided upon another ground. 


tart! 


(a) X 1 1 
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Lord Ellekborough C. J. The cafe has been very 
fully gone into, and if the Court thought that any fur- 
ther light could be thrown upon it, they would have been 
defirous of receiving it. But no doubt can be raifed on^ 
the queftion. No perfon is removeablc from the parifli 
where he is but by pofitive ftatute. In order therefore 
to fee what that power is we muft trace it to the ftatute 
itfclf which confers it, the 13 & 14 Car. 2. c. 12. : and 
that, after reciting that poor people endeavour to fettle 
themfclves in thofe pariflics where there is the bed 
ftocfc, &C.5 and when they have confumed it, then to 
another parifii, &c. fays, that it fliall be lawful, on com- 
plaint of the parifli officers, within 40 days after any fuch 
perfon coming fo to fettle as aforefaid in any tenement under 
the yearly value of lol. for any two jaftices of the peace 
of the divifion where any perfon likely to be charg-^able 
to the parifli fliall come to inkabit^ by their waritnit to re- 
move him to the place of his lad legal fcttlement. The 
expreffion of coming to fettle denotes that the party comes 
animo morandi or manendi : it may be for a temporary 
purpofe, but dill it muft be undeiftood that he comes to 
fettle there. But how can it be faid that the pauper 
went into this parifli anlmokmorandi at all ? He went 
into tiie town with a cart load of hay, which he was to 
difpofe of, and return with a load of muck; how then 
qan it be faid that he went there to fettle? Then if he 
were not removeable within the terms of the flat. 13 & 
14 C^r. 2, can we find any enlargement of the power of 
removal ? The ftat. 35 Geo* 3. has the words inhabiting 
or fojourning : but it would be an extravagant conftruflion 
of either of thofe terms to fay tfiat it meant to include 
fuch a cafe as ihis^ . Then if the order be not warranted 
2 by 
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1808. by either of thefe ftatutesj there it no authority for It, 
and the Seiliohs have done right to quaOr if^ 

TheKiNe “ ^ . 

againfi 

of Grose J. It is impoffible to fay that the pauper be- 

Buet Vt!ed- removcablc by the Hat. 3 j G. 3., which was paiTed 
MuNDi. fQ, puipofc of preventing poor pcrfons from being 
removed till they were a£lually chargeabifi who were be- 
fore removcablc under the ftat. 13 & 14 Car. 2. from the 
parifli into which the^ had come to fettle in. a tenement 
under the yearly value of 10/., upon being likely to become 
chargeable. A man coming into a town with a cart, for 
an hour, to difpofe of his load, cannot be faid to have 
come there to fettle : but having met with an accident 
there, which detained him, he comes within the deferip- 
tion of cafual poor, and as fuch was neither within the 
ftat. 35 G. 3. nor that of the 13 & 14 Can 2., and there-* 
fore the original order was improperly made. 

Le Blanc J. Whether ultimately it might be better 
cither for the poor or for parifhes, to confider perfons of 
the defeription of this pauper as rcmovcable, I cannot fay : 
I fliould hope that it would not make any difference in 
the treatment which poor pcrfons in their neccflities 
(hould experience : but we can only look to the authority 
which the mngiftrates had to remove the pauper. Their 
power, if any, muft be derived cither from the ftat. i’3 & 
14 Car. 2. or the ftat. 35 G. 3. It has been properly admit- 
ted that the latter of thefe did not enlarge the power of re- 
moving poor perfons, but was meant to provide that per- 
fons who by law were ^before removeable if likely to bc- 
' come chargeable, ftiould not be removed till a£tually fo ; 
and to make provilion for fufpending the order of re- 
moval 
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moval when made In cafe of ficknefa or infirmity, and i 8 o 3 « 

that the cxpences incurred in the care and maintenance 

of the perfons, between the order to remove and the againfi 

adual removal of them, ftiould be defrayed by the 

to which they (hould be found to belong. We mud then bVrv^ St.'eIT- 

look to the ftat. 13 & 14 Car* a. Confidently with that ••“nos. 

ftatute, which enables the order of removal to be made 

on complaint of the parifli officers of perfons coming to 

fettle and inhabit in the parlfli, the form of the order 

dates the complaint of the parifii officers of St, Jam€s% 

that the pauper came to inhabit in theit pariffi; (and 

without fuch complaint the juftices would have no jurif- 

di£Iion}. The quedion then is. Whether this pauper 

came to inhabit or fettle in the parifh ? the cafe fliews 

that he did not ; for it dates the particular objeft of his 

coming there to be to drive a load of hay and return 

with a load of muck: therefore under the datute of 

Car, %, he could not lawfully be the objeftof complaint 

of the parifli officers j and if not, the magidrates could 

have 110 power to remove him. 'Phis quedion, chough 

glanced at, did not arife in The King v. Kynajton^ 

Baylby J. The dat 35 Geo, 3. was clearly intended 
to redrain the power of removal, and not to make per« 
fons 'Tcmovcable who were not fo before/ Then Ibe 
dat.' 13 & 14 2. only gives the magidrates power 

to remove perfons who come to fettle and inhabit in a 
parifh. Before that datute a fettlement was gained by 
mere inhabitancy, and the datute was pafied to prevent 
fettlements being gained'by inhabitancy. Now it is clear 
that this pauper did not come to inhabit in the pariih from 
whence he was removed* And'as down to the period of 
the dat* 35 Geo, 3. it never was confadered that a perfon» 

coming 
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coming into a parifli for fuch a purpofe as this pauper 
did) came there loinhaUtt or was rttnoveable \ therefore, 
fincc the ftatutc, which was pafled to reftrift the power 
of removal, he cannot be confidcrcd as a perfon rc- 
moveable. 

Order of Seflions confirmed. 


WeHnejdayt 
June 2xd. 

Th^ venue may 
be changed in 
an adtion for 
criminal con. 
vcffation on the 
ufual aftidavit, 
that the •lOhoU 
cauje of 

if any, arofe in 
the county to 
which it is 
changed; for 
the whole caufe 
of a^ion is die 
trcfpafs on ‘the 
plaintiff’s w'ife; 
and Che venue 
can only be 
brpught back by 
the plaintiff’s 
undei taking to 
give material 
evidence In the 
original county. 


Guard againji Hodge. 

HE venue was changed from Middlefex to Devons in 
an action for criminal converfation with the plain • 
tiff’s wife, upon the ufual affidavit that the whole Caufe 
of aAion, if any, arofe in Devon^ and not elfewhere out 
of that county. . On which a rule nili was obtained for 
difcharging^tlie former rule for changing the venue, and 
to bring the caufe back into MiddUfex^ upon an affidavit 
that the marriage of the plaintiff with his wife was bad 
in Inland, 

Dampier^ in ihewing caufe againll the lad rule, faid 
that it was to be colle£led from the affidavit that Devon 
was the only place where the parties had met. That the 
quedion came to this. Whether the venue could ever be 
changed in this kind of a£lion; which depended on 
whether the corpus deii£)i, or caufe of action, were the 
criminal intercourfe, or the injured fenfe of feeling which 
the hufband carried about with him wherever he went ? 
and it feemed the former. That the a£tion in its form mud 
be taken to be an a£tion on the cafe, and not of trefpaffs; 
othcTwife the datute of limitations would run on it »A 
four years, indead of fijt, as it had been determined 
;tO do. 
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7he Attorney ‘General and Harris^ in fupport of the 
rulci urged as an obje£lion to changing the venue in 
fuch an aflion, that tlie defendant could not make the 
tifual afHJavit, without in fome degree admitting the^ 
caufe of a£tion : and as the marriage of the phintifT was 
had in Ireland^ (ic could not bring the venue back again 
to Middlefex by giving the ufual undertaking to give ma- 
terial evidence there. The gift of the aftion is the per 
quod confortium amifit, and therefore the plaintiff is 
damaged in every county where he is after the lofs fuf- 
tained. There is no inftance of changing a venue in an 
a£%ion for debauching the plaintiff daughter per quod 
fervitium amifit. And in Catlland v. Champion {a\ where 
the venue had been improperly changed, the Court or- 
dered it to be brought back again. 

T-ord Ellfnbokouch C. J. The rule for changing 
the venue having been made on the ufual affidavit, that 
the whole caufe of aflion arofe in the county of Devon 
and not elfewhere, i .akes it ncieffary to confider what 
is the whole caufe of a£lion in this cafe. Now that is 
the trefpafs committed on the wife ; and the proof of the 
marriage of the plaintiff, though ncc^ffary to entitle him 
to recover for the injury complained of, is no part of tho 
caufe of a£Iion. As in Clarke and Another^ AJftgnees^ 
&c. V. Reed{b)t where upon a rule for changing the 
venue from London to Ej/ex, in an a£lion brought by the 
affignees of ^ bankrupt againft the defendant for tnoney 
had and received ; it having been objedled that the com- 
^iflion was iffued at Wejlminjlerf and that the affignees 
^ere chofen at Guildhall} and that as it thereby appeare4 

(tf) 7 Trfrw 205. I Ntvt Rep, 310, 

Vqj.. X, 0 
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that the whole caufe of a£lion did not arife in EJfeXf 
therefore the plaintiff was entitled to retain his a£tion in 
London : the Chief Jufticc faid that if the caufe of action 
•arofe in two different counties the defendant had no 
right to change the venue ; but that the matters dated 
were no part of the ^auf^ of a^ion^ which mull have 
arifen before the bankruptcy i though they were material 
evidence to be given in fupport of it. I'herefore that 
the plaintiff mud undertake to give material evidence in 
London^ in order to draw back the venue. So herei 
though the marriage be a material inducement to the 
right of the plaintiff to maintain the a£\ion in^ refpeft to 
the trefpafs on his wife ; yet it is no part of the caufe of 
a£lion ; and confequently the venue can only be brought 
back by the plaintiff’s undertaking to give material evi- 
dence in Middlifex. 

P^r Curtapu difeharged^ 


Tburfilayf 
June ajd* 


The Trent Navigation Company (igdiiifi 

Harley. 


Thelyehesof J^EBT on bond given in 1799 for jop/.} the condi- 

•fc«idr(Vondi. tion of which, reciting that the company’s com- 

princtpaTobU- “htce had appointed Jams Ella, colleftor of their tolls, 

gor to account 2|)(] that the defendant and one Barnfdalt had agreed to 
lorand p>y over 

from time to give their bond as fureties for Elktz faithful difeharge of 

time all fucb .. , . « 

tolls as he his dutyi was that if EUa (houldi as long as he conr 

forSieoM^J tinned colleAoy, from time to time perform the orders of 

the copunittee, and fender to them or their treafurer. 


accounts for 8 

or 9 years^ and not calling upon the principal for payment fo foon as they might have done 
iTor fums in arrear or unaccounted for^^ U not u eftoppcl at k%o in an adion ajrainft the . 
fprctics. ** 


Ac. 
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&c. true accounts in writing of all monies which he 
(faonld receive and pay on account of the navigation^ &c. 
and alfo if he fliould from time to time truly pay to the 
treafurer^ when required, all fums of money which * 
(hould come to his hands as fuch colledtor and receiver, 
without fraud or delay, and in all things faithfully exe- 
cute the faid office of collector, then the bond to be 
void. The declaration then fet out a breach of the con- 
dition, that £//a did not pay to the treafurer, when re* 
quired, all fums of money which came to his hands as 
fqch colleftor, &r, to wit, ftcoA between the 6th of 
1799 and ift of Novembir 1807 • of which the 
defendant iiftcrwards had notice, &c« 

The defendant pleaded, lit, non eft faflum. adly, 
That Ella did from time to timej&^^» to the trcafurcr, when 
required, all the fums which came to his hands as collec* 
tor, &c. 3dly, That before Ella refufed or was required 
to pay to the treafurer the faid fuppofed fum come to 
his hands as colle£lor| to wit, on 6th Augujl iBoi-, 
Ella r aider ed accounts in writing to the committee, which 
purported to be true accounts in writing of all fums by 
him before received and expended, as colleAor, &c. 
which accounts were allowed, approved of, and palfed 
by the faid committee \ and Ella in due manner when 
required paid to the treafurer the fums which upon the 
balance of the fame accounts appeared to be in his 
hands } and the committee and the plaintiffs, when they 
fo allowed, approved of, and paffed the fame accounts^ 
might, without their wilful ncgle£l or default, have dif* 
covered any fums received by Ella^% colledor, not 
included, and which ought to have been included there^ 
in, and any falfe or fraudulent entry, calculation, ba» 
lance, or other error, or deceit in the fame accounts, &c.: 
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yet the committee and' the plaintiffs negle£ted fo to do^ 
and neg]e£ied to require Ella to pay any other fum thati 
the balance in th^ accounts fo deliveredi' &c» and alji 
negUBed io give due mtice to th^ defendant of any refufai or 
default of Ella to pay any fum for Jin months after the paf- 
fjng and allowing the fame accounts : by reafon of which 
ptemifes and of the laches of the plaintiffs in that behalfi 
and inafmuch as the defendanti without his default, was 
altogether ignorant of the premifes, the dcfendan^bc- 
came wholly difcharged from all liability to the plaintiffs 
on the bond, by reafon of EllJs refufai to pay to the 
treafurer the faid fum by him received as aforefaid. The 
4th plea dated that when the accounts were fo rendered to 
the committee by Ella^ and allowed, approved, and pafTcd 
by them, (as mentioned in the lad count), he was in due 
manner required and did in due manner pay to the trea- 
furer the refpe£iive balances appearing to be due on 
fuch accounts j and that the committee and the plainiiffs, 
at the time they.fo allowed, approved, and pafTcd the 
accounts, had notice that Ella had received certain fums, 
as collector, &c. not included, and which ought to have 
been included, in thofe accounts, being the fums men- 
tioned in the declaration, and alfo then knew of falfe and 
fraudulent entries, balance?, and.other errors, &c. in fuch 
accounts : yet the committee and the plaintiffs for a 
longtime, to wit, years after the pafling of thofe 
accounts, neglected to require Ella to pay the fums fo 
received by him, or to pay any other fum than the ba- 
lances appearing on the accounts fo re;idered. See. and 
during all that time jneglcftcd to give the defendant no- 
tice of any default or»rtfufal of Ella to pay or account, 
&c. i and fraudulcntly^concealcd from the defendant that 
Ella had concealed the fame \ and that he had made the 

faid 
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f&id falfe and fraudulent entries^ balances, an^ errors, 
&c. : by reafon of which premifes, and by the laches of 
the plaintiffs, and iiiafcnuch as the defendant, without his 
default, was ignorant of the premifes, he became wholly 
difcbarged from all liability, The 5th plea dated 
more generally that the plaintiffs might, without their 
wilful ncgledl and default, have delefted any fums re- 
ceived by jE//<!ras colleftor, which ought to have been 
paid or accounted for by him to the phintiffs, or any 
falfe entry, balance, error, &c. in the accounts fo ren- 
dered by him ; yet they neglefted fo to do, and for ffx 
yarsy after the refpeftive times of receiving the faid fup- 
pofed fums by Ella^ they negle£led to require him to pay 
them, and alfo negle£)ed to give notice to the Ocfcndaut 
of his default, &c. and the defendant, without his de- 
fault, was ignorant 0/ the premifes and of the laches of 
the plaintiffs in that behalf, and thereby became dtf- 
chargcd, &c. The 6th plea dated that after Ella had 
received the fums in the declaration mentioned and not 
paid over, &c. the plaintiffs had notice of the fame, and 
alfo of divers falfe entries, &c. and balances in his ac- 
counts, &c^ ; yet they neglcftcd for the time and in the 
manner in the 5th plea mentioned, Jkc. IlTues were 
taken on all thefe pleas. 

At the trial before Wood B. at Lelcefler^ Ella the col- 
Icflor proved that, having received conliderable fums for 
tonnages, he was, in 1807, called upon by the trea- 
furer to know how the account dood ; and made it out ; 
by which a balance appeared to be due to the company 
of above looo/. ; which, he told the treafurer that he 
could not pay, but that his furetlbs mud. The defend- 
ant, having been informed by Ella of this balance againd 
him, required time to look into the account, and was to 
D 3 endeavour 
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endeavour to fettle it. BUa alfo proved that he had 
debited himfdf with the amount of the tonnages when 
due whether he received them or not ; and that many 
pf them he did not receive ; but was in the habit of 
giving credit for them to different (ierfons with the 
knowledge and confent of the treafurer. That he at« 
tended the meeting of the committee, who audited their 
books once a year. And £//a produced in court the 
book by which he accounted to the treafurer for the toI 1 » 
received, and which was at all tinxes ready for his inflec- 
tion; and which contained the initials of the treafurer 
and his clerk denoting receipts of money from A/fo. 
Neither the treafurer, nor the company, ever complained 
of any deficiency in £//a^s accounts till Jt//y 1807, when 
he commurdcated it to his fureties ; though the treafurer 
might every year have afeertained the balance due to the 
company : and there was no difficulty in deteding the 
errors when the accounts were fettled. On the part of 
the defendant it was contended, that the adion did not 
lie in the name of the company, they having been paid 
all the arrears for which the adton was brought by their 
treafurer, who, by this adion, brought in the name of 
the company,, was endeavouring to recoup himfdf in 
damages againft £//a^s furety. But the learned Judge 
faid he could not notice that defence upon this record. It 
was next contended, that the fureties were difeharged 
by the treafurer’s not having given notice to them of 
£//a*s being fo much in arrear in his accounts, and by 
fu6Fering him to run fo much in arrear. But that* wae 
alfo ruled to be no defence at law, and only available, if 
at all, in equity ; where the general principle was that if 
an obligee enlarged the time of payment to a principal,, 
without the conlent of the fureties, the Utter were di£- 

charged*. 
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Eharged. But whether that had ever been extended fo 
far as to hold that furetic^s were difcharged by an obligee’s 
negle^ing to call upon the principal fo foon as he might ; 
or by not giving notice to the fureties that their principal^ 
had not paid, might be doubted. But that in this cafe 
it appeared that the fureties had notice immediately after 
the deficiency was difcovered ; and that till that time the 
treafurer had a good opinion of and did not fufpe£l Ella. 
There was no proof of Eila*z having ever rendered any 
account to the committee : and the defendant’s counfel . 
declined going to the jury either upon the fa£l of the 
requefl to account, or the quantum of the demand : but, 
referving the qui^ftlons of law, or any remedy in equity, 
it was agreed that only one fum of 500/. (hould be taken 
in execution upon this and another a£lion againft the 
other furcty- 

Vaughan Serjt., having before obtained a rule nifi for 
a new trial, was now called upon to fupport hxs objec* 
tion to the verdi£l, and to point out to which of the 
pleas he meant to apply the evidence, id, He con- 
tended that the evidence amounted to proof of payment 
to the treafurer, under the ad plea, of all the fums 
aAually received by the colieftor, Ella : though he had 
alfo debited himfclf with fums which he had not adtually 
received, but which he had given credit for to dilFerent 
perfons, with the knowledge and confentof the treafurer, 
which was within the fcope of his duty. [But theCourt faid 
that there was no evidence of payment in fa£i to the com- 
pany of the tolls received.] adly, He contended that the 
accounts having been annually audited and approved by 
the committee, in which thofe fums were fet down as re* 
ceived,. which in fa£t had not been received ; and it ap- 
D 4 peariog 
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pearing that the errors which exifted were fiich as might 
eafily have been dete£ted upon the view of the accoiintt 
when they were fettled 1 and the treasurer might every year 
^have afcertained the balance due to the company \ either 
it mud be takeO that by omitting to examine* the accounts 
properly, and to afcertain the balance^ the committee dif* 
charged the colle£lor, and gave credit to tbe treafur er ; which 
would alfo amount to payment under the 2d plea: or, jdly, 
The committee were guilty of fuch grofs negligence and 
laches, in not requiring the principal to account accord«> 
ing to the* condition of the bond from time to time, as 
will difcharge the fureties from their obligation. For 
the fureties rely upon the obligees ufing due diligence 
agalnd the principal obligor, and their omitting to do fo 
for 8 ox 9 years lulls the fureties into a falfe fecurity, 
and prevents them from ufing due diligence againft thehr 
principal for their own proteflion. And he referred to 
Rees V, Berringion (a), where Lord Longhhorough C. held 
that an obligee’s giving time to the principal, without 
notice to the furety, difeharged the latter. 

Balguy and Clarice, contra, were flopped by the Court. 

Lord Ellfnborouch C. J. The only queftion Is, 
Whether the laches of the obligees in not calling upon 
tbe principal fo foon as they might have done, if the ac- 
counts had been properly examined from time to time, be 
an eftoppei at law againft the fureties ? I know of no 
fuch eftoppei at law, whatever remedy there may be in 
equity. None of the pleas appear to hate been proved 
kifa£l. 

Psr Curiam, R|^e difcharged« 


W a 544* 
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The King agahj} The Inhabitants of Hellingly. 


tj^WO juflices by an order removed the wife and four 
children of Jatn*es Paticrfin from Hellingly to Bright-^ 
helmjione^ both in the county of Sujfeoc: the Seffions 
quafhed the order> fubjedl to the opinion of this Court 
on the following cafe. James Patterfon^ the hufband 
and father of the paupers^ at the time of the taking and 
occupying the tenement hereinafter mentioned> was a 
private foldier in the ^ujftx militia, quartered at Brighton 
iVith his regiment, which then lay in the barracks there. 
He had permifllon from his officers to fleep out of the 
barracks, for the purpofe of being with his family ; and 
hired a houfe at Brighton by the week, paying four (hil- 
lings a-week for the fame, which houfe he fo continued 
to occupy and fleep in with his wife and family for three 
months. The houfe fo hired and occupied by him is at 
all times of the year of the value of four (hillings a- week^ 
if taken by the week ; but is not of the value of lo/. pes 
annum to be taken by the year. The queftion referved 
was, Whether James Patterfon gained a fettlcmcnt unden 
the above circumftances ? 


A tenffRienl 
found CO be of 
the VAlue of 4;. 
a-week) and to 
be demifeable 
at all tiineik of 
the year, if let 
by but 

not to be of the 
value of 10/. a- 
year, to be let 
by they tar \ can- 
not confer a fet- 
tlemenc on the 
occupier by re* 
fidence thereoii 
for 40 days. 


Courthope and SedgivUh^ in fupport of the order of Sef* 
Cons, contended, ift, that the fa£t found in the cafe^ 
that the tenement was not of the value of lo/. a^jear^ 
concluded the queftion : for though the letting need not 
be by the year, yet^ the value of the tenement muft be 
eCimated by the year\ becaufe the a <51 13 & 14 Car. 2* 
e. 12. fpeaks of coming to fettle^ i. e. to r^tde^ on a tene- 
ment under the yearly value of lo/. 2dly, A foldier cannot 
X® gain 
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i8o8. gain a fettlement during the time that he is on militaf^ 

‘ The Kins parifii. The flat, of Car. 2* was not made to 

agnhjl facilitate but to reftrain fcttlcmcqts, by enabling the ma* 

ThelniKlMtanl* ^ r t r . 

of giflrates to remove thofe who came to iettle on tene« 
IIII.LIW6I.Y. under loL a-year who were likely to be charge-* 

able: but a folciier could not have been removed at any 
rate^ either before or after that a£):, and therefore could 
not gain a fettlement by refidence on a tenement of that 
value under the a£t, not being within the intention of it. 
And this is confirmed by the claufe in the mutiny a£>, 
enabling every foldler to be examined as to his fettlehient; 
which examination is conclufive ever afterwards^ and he 
cannot ht. examined a fecond time ; which (hews that 
the Legiflature confidered that a foldier could not gain a 
fubfequent fettlement. 

D^Oyly and Roe^ contr^, argued that the meaning of 
yearly of io/.|in the (latute, was a tenement which 
would produce to the owner ic/. in the courfe of a year: 
the yearly value being fo called in contradiftindion to the 
value of the tenement, to be fold. The aft does 
not fpeak of the yearly value “ under a yearly contraft,” 
as contended for : and if fuch a letting as this be not 
fuifiicient, it mud be argued that if a tenement in fuch 
a place as Brighton could not be let at all by the year, 
but could be let by the week, fo as always to produce 
above loA within the year, yet it muft be taken as 
worth nothing iyfhe year. Here the value is found to be 
4r. a-week at all times of the year. The queftion might 
be different if that were otherwife. It may well happen 
that for one fix months^, would be always willing to 
pay 5/. (or a tenement, and JS. 5/. for the other fix 
months s and yet i% might not be worth to/, to either of 

5 them, 
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them ; becaufe neither would want it for the whole year. 1808. 
But the true queftion is, How much it is worth to the — — 

immediate owner, who collets the rent from the a£iual sgsinfi 

occupiers? and if he in fafl: reedve loL a-ycar from ***^*"** 
all the tenants at different times within the year, the Himinciv. 
yearly value of the tenement muft be fo much : although 
if he be a middle-man he may dcdu£l a certain propor-* 
tion of that for his trouble and profit before he makes 
his payment over to the owner of the inheritance*. Va» 
lue and rent are different things, and the word ufed in 
the flatute is value. In Rex v* Framlingham (a) the land- 
lord’s paying the rates and taxes out of a referred rent 
of 10/. a-year did not prevent the gaining of a fettle- 
ment. So in Rex w. St. Mathew^ Bethnal Green ( 3 ). If 
the value be lo/. a-year, though the rent be lefs, it is the 
fame* In Rex v. Whitechapel (t') there was no finding of 
what the room would have let for by the year, but only 
by the week. The true queftion, according to AJhhurJi J« 
in Rex v. Fillongley (J), is whether the party have fuffi- 
cient credit to be trufted with a tenement of lo/.^a year 
value, adly, The reafon why a foldier cannot gain a fet* 
tlement by hiring and fervice, becaufe he cannot contra£^ 
for his perfonal fervice with the mafter, does not apply 
to a fettlement of this kind, for which it is only necefiary 
that he (land in the relation of tenant to the premifes for 
40 days, during his refidence in the fame parifh. OfE- 
cers (land in this refpeA in the fame fituation as common 
foldiers under the mutiny a^. And however uncertain 
their refidence may be profpeAively, that cannot afFe£l 
tile relation of landlord and tenant, as it does that of 
mailer and fervant. The refidence of a tenant at will is 

(#) Burr. S. C. 748. {h) Ji. 5"4» 

(«} Hit, a6 G, 3. a 154* {d) i 7 erm Rip. 460. 
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|)rofpe6^iveIy as uncertain ; and yet that is no objeftlori 
to his gaining a fettlement. The claiife in the mutiny 
aA relative to the examination of foldiers as to the place 
^of their fettlement is merely to facilitate the proof, with- 
out withdrawing the foldier again and again from hid 
duty every time he changes his quarters, to examine him 
as lo the fame fettlement. To make oath as aforefaid 
means to make oath of his fettlement in which he 
had before made oath of ; but does not prohibit another 
examination as to a new fettU ment in B. 


Lord Ellenborough C. J. It is unneceiTary to con- 
fider the fecond ground of argument, how far a foldier^ 
as fuch, is capable of gaining a fettlement by renting a 
tenement of loA a- year, the Court being clearly of opi- 
nion, upon the (irft ground, that no fettlement was gained 
by the pauper in Brighton. The words of the ftatutc 
enable the jufticcs to remove any perfon who « (hall 
come to fettle in any tenement under the yearly value 
of that is, upon a tenement the value of which 

is to be edlmated by its annual value, to be let by 
the year, at the time of the party’s coming to fettle 
upon it. It need not in fadt be let for a whole year ; 
It may be let by the week, or the day; but thofe 
lettings are only media for afeertaining the yearly va- 
lue, if nothing appear to the contrary : but when it is 
exprefsly found that the tenement was not of the value 
of 10/: a year to be taken by the year, it is impolEble by 
any reafoning to make the matter more clear. Suppofe, 
however, that it might be let every week in the year at 
4x. a*week, which would amount to lo/. 8x. and a frao 
lion ; I a(k whether in fair eftimation that would be of 
equal value with a tenement of the value of 10/. a-year 

to 
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to let by the year ? Whether the difference of 8/. and a 
fradlion to be made by fifty-two fucceflivc contrads 
would be an equivalent for fo much additional trouble 
and inconvenience ? Nobody would hcfitate to fay that* 
fuch a tenement was hot of the value of lo/. to be let by 
the year. But the fiatute, fpeaking of yearly value, ipeans 
the value of the tenement to be let by the year. 

Grose J. agreed. 

Le Blanc J. When the ftatute fpeaks of the yearly 
value, what elfe can be underftood by that expreflion but 
the value to be let by the year ? It has been held Indeed 
by conflrudion of the ftatute, that a fettlement may be 
gained by a taking of a tenement for lefs than a year, 
provided it is of an aliquot value, which would amount 
to le/. a year. But in none of the cafes where that has 
been decided did it appear that the eftimated value de- 
pended on the mode of letting by the week or other 

/■ 

ftiorter period than a year. But the letting at fo much by 
the week or the month was merely taken as a criterion of 
the yearly value : and this is an anfwer to all thofe cafes. 
Here, however, it is ftated that the value of lo/. within 
the year depended on the taking being for a fliorter pe- 
riod than a year, and no perfon would have paid that 
yearly value for it. If this, then, were allowed to confer 
a fettlement, the next thing contended for would be, that 
a field, which nobody would take for loA a-year, if It 
jcould be let out by the tenant for one night (which he 
might do to drovers of cattle pn the road) at that rate 
would confer a fettlement. I am not difpofed to extend 
^he words pf the further than the cafes have already 
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A6 

1808. Batley J. this cafe is fo clear, that I regret that 
— — the Seffions were prevailed upon to referve it for our 

confidcration. The queftion is, Whether the value of 
The Inhabitants, bc loL a-ycar ? To afeertain that, the 

Nsllincly. Qnly fair criterion is whether it would let at a Angle 
letting, without further trouble, for that fum^ If it 
could be fo let at a (ingle letting, the landlord might 
refide elfewhere at a diflance : but if it is to be let 
weekly, he mud either refide upon the fpot himfelf, and 
have fo much additional trouble in letting it, or he 
muft employ fomebody clfe there, and pay him for his 
trouble: and in cither cafe part of the le/. obtained 
within the year by weekly lettings would go either to 
conipenfate himftlf for his trouble or in defraying the 
expence of his agent: beddes, the rific of not being 
able to let it for three weeks in the courfe of the year, 
in which cafe the aftual rent would be reduced under 
joA a year. The ftatutc then, fpeaking of the 
Value, and the quedion being, Whether the tenement 
were worth 10 /. a- year to be let at a Angle letting, 
without further trouble; and that being negatived by 
the cafe ; it is clear that no fettlement was gained by 
the pauper’s occupation of it. 

Order of Se(Aons confirmed^ 


Cunningham a^ai»/l Coo an* 

in^thc cafe of a J^INAL judgment was Agned in laft Hilary term, and 
cL^ri^d”in exe- in the fame term the ufual rule was taken out for 
nSwUuVmuft”" the mar(hal to acknowledge the defendant in his cuf- 
IbmJ term m* *0^7 • committitur, under which the defendant was 

aSkiiowicdg* charged in cxccutioni was not filed till £q/lfr term. And 
iMciu. becaufc 
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becaufe the committitur was not filed in the fame term 
as the judgmehti a rule was obtained, upon the authority 
of Fifljer V. Stanhope {a)^ calling on the plaintiflF to (hew 
caufe why it (hould not be taken off the file, and the de- 
fendant be difcharged out of the cullody of the tnarfhal. 

Hullocif in (hewing caufifj obferved that in Fjfl^r v. 
Stanhope the committitur was not filed till the third term ; 
but that here it was filed in the next term after final 
judgment ; which was in time, according to the praftice, 
to charge the defendant in execution* That the rule for 
the marfhal to acknowledge the defendant in his cuftody 
need not have been taken out till Eajler term ; but that 
would not hurt, as the committitur was the material 
thing. 

Cotnyn^ contr?i, (in anfwcr to a queftion froru the 
Court, how the marfliars acknowledgment was material 
to the regularity of the committitur} anfwered, that 
formerly the prifoner was brought up in perfon, and 
committed by order of the Court to the cuftody of the 
marfhal in court ; but that now a rule is made out, and 
ferved on the marfhal, to acknowledge that the defendant 
Is in his cuftody, and the marfhars acknowledgment is 
made on that rule and therefore it was neceflary, for 
confiftency fake, that the acknowledgment of the marfhal 
fhould be of the fame term as the committitur; and 
until fuch acknowledgment the marfhal would not be 
liable for an efcape. And therefore AJhhurJl J. delivered 
the opinion of the Court in Fijher v. Stanhope^ that the 
acknowledgment ought to be of the fame term in which the 
defendant was charged in execution, and that the pre-* 

|[«) i 7 /rm JRr/.464« 
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ceding acknowledgment given in that cafe two terms bc« 
fore was not fufficient. If the plaintiff did not mean to 
charge the defendant in execution till Eajler term, he 
fhould have waved the former and taken out a new rule 
in that term. 

Lord Ellenborough C. J. The committitur pro- 
ceeds on the acknowledgment of the marfhal in an ante- 
cedent term, and is therefore irregular, on the authority 
of the cafe cited. 

Per Curiam, Rule abfolute (a). 

(«) yide the forms of the rule on the mar(hal to acknowledge, 
of the committitur-piecci and of the entry of the comniittiiur, 3 
frafliUt Ap^tnUx* 


]8o8. 
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againft 

COOAN. 


futurdayt 
June 25tb« 


Ryal again/l Rich. 


Abndiord de. ' | 'HE plaintiff declared in debt, for that the defend. 
iB, for the ant, before and on the 25th of pectmber 1805, held 

idiy!!'for iiTc’ ^ Hicffuage and lands called Ncrth AUfou^ as tenant from 
tiw •"'the tc- y*”’ which the reverfion was in the plaintiff} 


nant pleaded nil tjjjt gn the aoth of December 1 804 the plaintiff flare the de* 

debet to the ift, ^ ^ ^ ® 

and a tender of fendant notice in writing to quit the premifes and demand- 
thc tingle rent 

before aftion ed the poflcffion thereof on the 25th of Dec, i Soc, when 

brought to the 

9(f count, and the intereft of the defendant determined ; neverthelefs 
paid the money 

into court; (he defendant refufed to deliver up poffellion according 

which the plain- r 

tiff took out be- 
fore trial and Bill -proceeded : and held that this was no caufe of nonfuit, as upon the ground 
of fuvh acceptance of the Tingle rent being a waver of the plaintiff's right to proceed for the 
double value,; blit that the cafe ought to have gone to the jury \ and that the plaintifr*a 
going on with the a£lipn after taking the Tingle rent out of court was evidence to ihew 
that he did not mean to wave bis claim for the double value, but to take it pro unto. 

It Teems that though the fing|e rent were paid into court on the fecond count, yet if the 
plaintiff had not accepted it, but had recovered on the firfb count, the defenaant would 
have been enriiled to have the money lb pvd in deduAefi ouf qf the huger Turn re» 
tovered. 
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to the notice, and nvilfully held over, &c. againft the (la- 
tute : and then the plaintiff averred the yearly value of 
the premifcs to be 8o/., and demanded 200/. as the double 
value, during the time the defendant fo held over. There, 
was a fecond general count for the ufe and occupation 
of a certain other dwelling-houfe and lands held by the 
defendant of the plaintilF by his fufferance and peTmilhon. 
The defendant pleaded as to 200/. demanded in the firfl 
countj and 112/. 10/. parcel of the 200/. demanded in 
the fecond count, nil debet: and as to 87A io/« refidue of 
the 200/. ill the fecond count, he pleaded that after it 
became due, and before the exhibiting of the plaintiff’s 
bill, viz. on the 25th of March 1807, he tendered the 
fame to the plaintiff, who refufed to receive it: and in 
another plea, he dated the tender of 17/. 10/. on the 
different quarter days on which the fame became due, 
(making in the whole 87/. ics,) as rent for the premifcs 
mentioned in the fecond count, from the 2^th of March 
1806 lo the 25th of Mcirch 1807, (the lafl quarter day 
before the commencement of the adlion) ; which the 
plaintiff refufed to accept, and the defendant now brouglit 
the fame into court. The plaintiff in his repUcatiori 
joined iffuc on the nil debet, and admitting the tender 
as pleaded, took the money our of court on the 24th of 
"July 1807. The caufe was tried at Launcejlon in March 
1808, when the plaintiff proved the tenancy by pay. 
ment to him of rent by the defendant, and the notice 
to quit as laid, and that the annual value v/is 70/., 
and that the defendant rented no other premifes than 
Allfon eftate of the plaintitf, fo r which the rent had 
been tendered before the aflion, and paid into court. 
Serjeant Marjhall^ who tried the caufe, thereupon iion- 
fuited the plaintiff j being of opinion that as he had 
VoL» X. E received 


1808. 


R y A I. L 

efraKfi 

Rich. 
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x8o8. received the rent paid into court upon the fecond count, 
which appeared upon the evidence to be for the fame 
msairji premiics and for the fame period for which the double 
•vahic w'as cKumed, he had waved his title to the latter, 
and that the jury could not, in addition to the fingld rent 
fo received, find a verdi£t for the double v^ilue. 

Moore in the lad term obtained a rule nifi for fetting 
afide the nonfuit, on the ground that the acceptance of 
the fingic rent upon the general count for ufe and occu- 
pation was no waver on the record of the double value 
fought to be recovered by the firlt count for wilfully 
holding over. And whether it were a waver in fact was 
a quedion for the jury to have decided. 

Eajly and Adam jun., now fee wed caufe, and con- 
tended that the double value for wilfully holding over 
premifes, after notice to the tenant to quit, was given by 
the ftat. 4 Geo. 2 . c. 28. in the nature of a penalty^ for it 
provides that againd the recovery of the faid penalty 
there feall be no relief in equity.” In fuch an a£tion 
therefore the landlord difaffirms the tenancy of the 
defendant, and proceeds agalnd him as a trefpaiTer and 
wrong-doer : and on that ground the Court in SouIJby v. 
Ncvwg {a) held that there was no inconfiftency in main- 
taining this a£lioii after a recovery of the fame premifes 
in eje£tment ; though they doubted whether after a reco- 
very in ejeflment an a£fion would He for double rent 
upon the dat. 11 Geo. 2 . c. 19. in which the tenancy was 
recognized. Upon the^fame principle the acceptance of 
rent, qua rent^ by a landlord, by which he recognizes the 
tenancy and lawful pofleffion of the tenant for the period 

(tf)9£^A3io. 

during 
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tluring which the rent accrued^ Is clearly inconfidcnt 
with the aclion for double value during the fame period, 
in which aftion the defendant is treated as a trefpafler 
and wronij-doer. Wherefore in Cobb v. Stokes (a) tlie 
Court held that if the landlord took his verdift for the 
double value from the middle of a quarter when the pof- 
feflion was demanded, he could not recover the lingle 
rent for the antecedent fradlion of fuch quarter (the rent 
having been before referved quarterly) upon the general 
count for ufe and occupation, as upon an implied tenan- 
cy, with rcfercjnce to the former holding. Now here 
the plea of tender of rait (which could only be pleaded 
to the count for ufe and occupation ; for it would have 
been no anfwer to the count for wilfully holding over 
after notice to quit, to which another anfwer would have 
been given at the trial if the caufe had proceeded) co- 
vered tlie whole period for which the double value was 
claimed in the lirfl: count} and the acceptance of the 
tender, which adopts the terms and charadler of it, muft 
be taken to be an admlflion by the landlord that the de- 
fendant held the premifes mentioned in the fecond count 
as tenant to him during the whole period for which the 
rent was claimed, and that he received the tender as of 
rent for the fame premifes. And then, when it was 
proved at the trial that the defendant held no other pre- 
mifes of the plaintiff but thofe for which he hail already 
received fuch rent under the general count for the very 
(ame period ; this operated, not indeed as a legal efliop- 
pcl upon the record to his recovery of the double value 
or penalty upon the firff count, but as a waver of the 
penalty in fa£l, as a waver of the notice to quit, and as 
a waver of the demand of poffeflion under the flat. 


i8p8, 

RrALf. 

tigabifi 


( 4 ) S Eaji, 3 sS. 
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4 Geo. 2. ; becaufe tlicfe claim?, foi>nded only^* as the/ 
are, upon the ground of a tortious poifeiTion, are incdn- 
Client with the recognition of a lawful tenancy during 
‘the fame periods And the tender having been made 
upon the count for ufe and occupation only, it was not 
competent to the plaintiff when he took it out of tourt 
to fay that he meant to apply it to the firft count for wil- 
fully holding over (to which it could not apply), and that 
he only received it in part fatisfa£lion of the penalty, and 
not as rcur. 

Lord Ellencoroucii C. J. In this aftlon the plain- 
tiff claims fiifl to recover a ftatutable compenfation from 
the defendant, for holding over the pofltffion of the pre- 
niifes after the expiration of a notice to quit and demand 
of pofTeflion 5 and, 2dly, to recover fo much for ufe and 
occupation,’ upon the conventionary (lipulation of the 
parties. The firfl claim arlfcs out of the compenfation 
given by the flat. e^Gto, 2., and the cafe (lands thus: If 
the tender of the Tingle rent had been accepted before 
the a£lion brought, it would have been a queRion for 
the jury to have derermined, whether it were not a 
waver of the landlord’s claim to the double value ? If it 
were accepted after the a£lion brought, it became a 
queftion with what intent it was received ; whether in 
part fatisfaclion of the double value, or as a waver of it. 
At any rate it is no eiloppel in law, but an efloppel, if 
at all, arifing out of the a£ls and intents of the parties, 
which (liould have gone to the jury. There cannot In- 
deed be a double fatisfa£lion for the fame thing ; but the 
queftion is in what fenfe the plaintiff received the money 
tendered and paid into court ; whether as part of the 
larger fum which he claimed for the double value, or as 

the 
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the lefs fum claimed for ufe and occupation ? Now no- 
thing appears here to fliew that he was eftopped from 
taking it as part of the larger fum ejaimed by the firfl: 
count ; and the very fa6t of his going on with the fuit, 
after taking the money out of court fhews that he did 
not mean to take it in fatisfa£lion of the ItlTcr fum- It 
was therefore no eftoppel from proceeding for the double 
value, 

Le Blanc J. (^*). It is fulEcient to fay that this was 
not a ground of nonfuit. A tender was made of the 
fingle rent before the a£lion was brought, which the 
plaintiiF refufed to receive, and brouglit his a£lion, 
claiming in lus firft count the double value, and in his 
fecond fo much for ufe and occupation. The defendant 
paid the money tendered into court on the fecond count. 
If then the piaintlfF had not taken the money out of 
court, how would the cafe have ftood ? If he had fub- 
ftantiated his firft count, he would have recovered a ver- 
di£l for the whole of the double value, and got judgment 
and taken out execution for it. And bow the defendant 
would have got his money out of court again I do not 
know. Or the plaintiff might have taken the money 
paid into court in part fati3fa<Slion of the money recovered 
for the double value, and only taken out cxecutioii for 
the remainder. But here he took the money out 
before verdldl, and afterward.; went on to recover the 
double value, dedu( 51 ing that fum. This cafe then ap- 
pears to me to fall in very clofidy with the clcQrincin Doc 
V. Batten [b). There the landlord had received a quar- 

i^a) Grofe J. was a' fenf. 

C^) Csivj>, 243. and vide /);.• v. Iju'jiJ'hej!, 2 F.njf, 137. 

E T ter’s 
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1808. ter’s rent, due after the expiration of .the notice to 
quit, and after cjednient brought-, but ftill he pro- 
againft ccedcd With his , cjeftment ; and the qiieftion, which 

JCHv 

vras conhdered as proper to be fubmitted to the jury, 
was whether this were a waver on the part of the land-r 
lord of his right to proceed : and it was held not to be 
a waver. So here the proof of the defendant having ten- 
dered the (ingle rent and paid it into court, and the 
plaintiff having taken it out, but flill proceeding in his 
a£lion, was not a ground of ttcnfuitn 

Bayley J. The objection taken is againft the law 
and juftice of the cafe. The plaintiff in his firft count 
claims the double value ; and in his fecond count the 
Tingle value of the premifes. The defendant pleads a 
tender as of the Tingle value, and pays the money into 
court on the general count. 'The plaintiff fays in effedt, 
I am willing to receive the fingle value paid in as part 
of the double value which 1 claim ; but I will flill go on 
for the remainder. There is no inconfidency in this. 
If then the plaintiff had recovered upon the hrfl count, 
the defendant would have been entitled to have the fingle 
value paid in dedudled out of the double value recovered, 
and no injuftice would be done. And the plaintiff's 
going on with his adlion after taking the money out of 
court (hews that he did not mean to accept it as a com- 
penfation for the double value, but only in part fatisfac- 
tion of his demand. 


Rule abfolute. 
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Hendy and Others againft Stephenson and 
Others. 

^J^^RESPASS for breaking and entering the clofe of 
the plaintifTs in the parifli of S/. Jokn the Evafigdifl^ 
JV^minfter^ parrel of TothillJitlJs^ Sic, in the county of 
Middlefexj and pulling down a building there ere£lcd, 
&c. The defendants by their fecond pica juftified the 
breaking and entering, ccc. ; for that the building was 
crefted in Tcthillfelds^ and that one M. B, JVife at the 
time, See. was feifed in fee of lo acres of land, Sic. con- 
tiguous to Tcthillfields^ and he and all thofe whofc edatc 
he had from time immemorial had right of common of 
palture throughout TotbiU/ields ; and becaufe the build- 
ing was wrongfully credted there and incumbered the 
fame, fo that he could not enjoy his common of padure 
there without prodrating it, the defrndants by his com- 
mand, See. broke and entered, &c. 3dly, They judified 
by a fimilar plea under Jeremy Bentham. 4 thly, They 
pleaded that the faid building w^as erefted mTothillfields^ 
and that M. B, Wife before and at the time of the fup- 
pofed trefpafs was feifed in fee of other ten acres of 
land, Src. contiguous to Tothilljields \ and that long be- 
fore the faid time when, See. by a deed made between 
the then owner of the part of Tothilifieldt whereon the 
building was erefled, and in which. See. (fuch owner be- 
ing then and there feifed in^fee of fuch part, &c.) and the 
then owner of the faid lad mentiohed land, &c. where- 
of M. B. Wife was fo feifed (fuch laft mentioned owner 
being tlitn and there feifed in fee of fuch lad mentioned 
E 4 land| 


i8o8. 


Tuef'iay, 
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1808. land, and whofe cftate therein the f,iid M, E. W. at the 
— — — the faid time when, &c. had ; but luhich deed is ftnce loji 

or dejlroyed by accident and length of time, and therefore 
Step H tN SON, brought into court here^ and the date thereof is^ 

and the partieular parties thereto are^ for that reafon^ nvholly 
unknown to the defendants) the faid then owner of *TothilU 
fields i and in which, &c. being then and there well en- 
titled fo to do, did grant to the faid then owners of the 
faid lad mentioned land, &c. whereof M. B. Wife was 
fo fcifcd as aforefuid. and the htirs and afligns of the 
faid lad mentioned owner forhimfclf and themfclves for 
the time being, common of padure throughout the faid 
part, he, called Toihillfieldsy whereon the faid building 
was fo ercdlcd,” &c. and becaufe the building was 
wrongfully erected, and encumbered and abridged AI, B, 
7F/y^’s common of padure, the defendants judified break- 
ing and entering, &c. by his command, and prodrating 
fuch building, &:c. And there w^as a fimilar plea of juf- 
tification under Jeremy Bentham, The replication took 
iflucs on the 2d and 3d pleas, and demurred to the two 
ladj dating for fpecial caufes, that no perfon is deferibed 
in thofc pleas either as the grantors or grantees of the 
grants there mentioned j r)or is any time fpecified when 
the fuppofed grants were made ; nor are the nccelTary 
circumdances attending them fpecified with fufficient 
certainty ; whereby the plaintiffs are prevented from 
taking any certain iffue on fuch grants, or on the feifin 
of fuch refpedlivc grantors or grantees, and arc difabled 
from applying any evidence to fuch loofe and uncertaia 
alhgdtlons, &c. 

Dawpie^i in fupport of the demurrer, obferyed that 
this plea was a new e:rperiment, attempted to be derived 

front 
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from the do£lrine in Read v. Brookman [a), but going 1808. 

much beyond it. It was there decided for the firft — — 

, ^ ^ Hkndy 

time, that a profert of a non-exifting grant might be agawft 
difpenfed with on a bare averment that it was lofl: and 
deftroyed by time and accident. Before that determina- 
tion, the excepted cafes were the profert of a deed in 
another court (^), the poflcfTion of it by tbc oppofite 
party (r), and, what was more doubtful, the deftruclion 
of it by fire (d ) ; but neither the dodrinc of th?.t cafe, nor 
any juft confequence to be derived from it, can warrant 
the pleading not only a non-exiftiiig grant but a grant of 
unknown parties, and without a date. If this be al- 
lowed there will be np more pitas of prefciiption. It 
will apply to rights of way as well as rights of common, 
and there will be no more occaCon for pleas of a way of 
neceflity : no queftion will hereafter arifc as to unity of 
poflefTion, or a relcafe of the right#. One who had fuch 
a grant would do well to burn it, as the lofs of his deed 
would be of more advantage to him than the poiTcfiion 
of it. If he have tlic deed, he muft in his plea ftate tlie 
time, fet out the parties, and ftiew that they had eftates 
to make and receive the grant, and deduce the title to 
himfclf j and the plaintiff may take ilTue upon any of 
thefe fa£ls : or he may reply non eft faclum, fraud, or 
d^refs, to the deed itfclf, if it be pleaded as exifting, or 
though not exifting, if pleaded with particularity, as in 
Read v« Brookman* So he might take ifiue on the feifin 
of the grantor or grantee, or on any part of the title. 

^ut how can that be done in the prefent cafe, where it is 
only ftated that an unknown owner of the land at an 
indeterminate time paft was feifed, and granted to aiio- 


W 3 Turn 151. (i) lVjmarK% cafe, 5 Rcy* 74, h , 75. a, 

(f) lb% c.ife, 10 92. h, 93. a: 
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1808. ther unknown owner of other hnct, who was alfo fcifed. 

' ■ If the parties and times had been named, a fubfequent 
releafe or regrant might have been replied. The time 
STSFHKifsoN. being fpccified alfo puts the plaintiff to 

great difadvantage in evidence* For if, in reply to fuch a 
grant pleaded, he prove a denial, or obflruAion, or any 
decifive circumllance at any particular time, it would be 
anfwercd that the defendant’s grant, not being tied down 
to any time, was fubfequent to fuch fadi, and therefore not 
inconfiftent with it. But without an exprefs authority for 
pleading a grant thus generally, it feems difficult to main- 
tain on any legal principle, that a defendant who has in- 
vaded another’s poffeffion fhould be able to fccure to him- 
felf, and deprive the plaintiff of fo many advantages by this 
new invention. All that follows from the decifion of Read 
y.Broolman is that the party who pleads a lofl; grant need 
not produce the parchment; but he mull dill aver every 
thing material in the grant 5 as in Campbell v. Wtlfon {a)* 
The former cafe only introduced the difficulty of detcdl- 
ing fraud, by withholding a view of the deed itfclf : but 
iffue might dill be taken on the material fatls of it as 
there pleaded. It may be faid, that as the parties, under 
whom the defendants judify, might have brought an 
a£iion for the didurbance of their common, and have 
declared on their poffeffion ; by the fame reafon they 
ought, when fued, to be permitted to plead title on their 
poffeflion : but there is this material clidin£iion between 
the two cafes, that poffeffion itfelf is a prima facie title 
whereon to declare generally againd a prima facie 
trcfpaffer ; but if a perfon will invade the poffeflion of 
another, he ought to be prepared to date his tille^ 
when queftioned for his apparent wrongful a£l : other*« 
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wife it will be applying the rule of pleading in pof- 1808. 
feflbry a6lions, which was permitted in favour of pof- ^ 
felTion, to pleas defending the invaflon of pofTcilion^ and againft 
juftifying it on the ground of title: and thefe are the 
more neceflary to be pleaded ftricily, inafmurfi as^ they 
bind the right between the parties, which a declaration 
on the pofleffion does not. If, however, the defendants’ 
argument were of any weight, it would prove that they 
might merely have pleaded their poiTeflion of a right of 
common over the locus in quo, without more \ and this 
would extend to all cafes, whether of prefeription or 
of grant. 

Abbott^ contra, faid, that moft of what had been urged 
againll this plea had been urged, but without cfFcdl, in 
Read v. Brookman. There indeed the names of the parties 
to the deed and the time were dated in the plea ; but 
if the inllrument be lo(t, fo that the party pleading can- 
not produce it, he may not be able in faff to date the 
names or the dates. And it would be a drangc incon- 
fidency in the law that a defendant fhould not be able to 
juftify himfelf under the fame title on which he might 
have brought his a6iion on the cafe for interrupting him 
in the enjoyment of his right of common. For there it 
would have been fufiicient for him, as plaintiff,, to have 
(hewn an uninterrupted pofledion and enjoyment of it 
for a long period back, and a grant would have been 
prefumedf Finding, however, the opinion of the Court 
decidedly againd him, he declined arguing the cafe 
further. 

Lord Ellenborough C. J. The dldindlon between 
declaring in a podedbry adlion, and judifying upon title 

S iR 
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in a plea to an a£bIon of trefpafsi has been dated and ai« 
lowed : but this luxuriant (hoot from the dock of Read 
V. Brookmancznnot be fupported. If this were permitted 
to pafsj we fliould next have an iflue upon whether the 
plaintiff or the defendant had the more mere right of pof- 
feflion. 1 think therefore that we are warranted in reliev- 
ing the defendant’s counfel from the ufelefs labour of 
arguing in fupport of the plea. The cafe of Read v. 
Brockman went a dep further than the cafes had gone 
before; and without faying that that dep (hould be 
retraced, we ought not to go a dep further, but dop 
there : otherwife, it might really be faid that this plea 
dated too much, and that it would be fullicient for the 
defendant to plead merely that he was pojpijfed. of the 
locus in quo by grant. If the deed itfelf cannot be 
produced, it may be equitable to permit the fubdance of 
it to be fubdituted in place of it in pleading : non in 
tabulis ed jus: but dill it mud be fubdantiated in the 
material terms of it, fo that the Court may fee what the 
grant really was. If not, the inconveniences fuggeded 
by the plaintiff’s counfel would enfue : no iffue could be 
taken on the parties to the grant, or their edate, nor 
could fraud or durefs, &c. be replied. I recoiled an in- 
dance within my own experience where, in an adion on 
the northern circuit touching a water courfe, a grant 
was pleaded, upon prefumption of its exidence, though 
it could not then be found : but it was thought neceffary 
to date the fuppofed names of the grantor and granteci 
and the time ; of all which the parly gave probable evi- 
dence : and fuch a deed was afterwards found, verifying 
the prefumption which had been made of it. In 
562.) the rule is laid down, that the commencement of 
partipular edates mud be (hewn ii; pleadinga which was 
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faid to be a fundamental rule that ought not to be broken 
upon fancied inconveniencles. The fcience of pleading, 
if well underftood, may reft where it is. 

Grose J- I did not acquiefce at the time in the judg- 
ment delivered in Read v. Broohman ; but fo it was 
decided. This plea however goes much beyond that \ 
and for the reafons which have been dated in argument 
by the plaintiff’s counfel, 1 think it cannot be fup- 
ported. 

Le Blakc J. The plea in Read v. Broottman was 
framed confidently with all the forms of pleading deeds, 
except the profert of the deed itfelf. Every other prin- 
ciple of pleading deeds was maintained ; and that cafe 
only went on the fuppofition that the deed itfelf might 
be lod, and therefore incapable of being produced. But 
if this plea were allowed, the next dep would be for 
a defendant in trefpafs to date merely that he was poflef- 
fed of the locus in quo. 

Bayle'Y j. concurred. 

Judgment for the plaliulff. 


6r. 
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De Cosson againjl Vaughan, in Error, 


June a I it. 


QN a writ of error from the Court of Common Pleas, a new 

in debt, the fird count dated that Alexander De In«y AiTiil dUc 
Cojfon was fummoned to anfwer Thomas Vaughan ojfignee recovered 

by a former aC- 

fignee, dlfplaced hy the Lord Chnnccllor; which judgment was “ for damages fnilaincd 
for injuries committed as; well by the defriidant agjinfl the bankrupt befoie his bankruptcy, 
as alfo againll the aflTignce, as juch, after the bankruptcy.’* For fuch njcovtry wiil be pre- 
fumed to have been lor injuries efone to the bankrupt's cllatc and cfftCls. And tfie plaintiff 
luay docUre in a general form, as having been dulj couftituted and appointed 
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of the ejlate and effects of Stephen Sazonoff^ a bankrupt, ac- 
cording to the form and eiFcffc of the feveral ilatuies 
concerning bankrupts. In a plea that he render to the faid 
5 r. V,y as fuch aflignee as aforefaid, 20C0/., &c. For 
that whereas in Eafler term 45 Geo, 3. one F, Juditi^ 
then being alSgnee of the eftatc and e(Fe£ts of the faid 
Stephen^ then a bankrupt, according to the form and cf- 
fefl: of the fevcral ftatutes, &c. in the Court of C. B. 
recovered judgment againft the faid Alexander for 1 73/. 5/. 
which in the faid court was adjudged to the faid F. 
Judifty as fuch aflignee, for his damages fuftained, as well 
by reafon of certain injuries committed by the faid 
Alexander againft the faid Stephen before he became a 
bankrupt, and alfo againft the faid F, Judin as aflignee 
as aforefaid, (ince the faid Stephen became a bankrupt, as 
for the cofts and charges, &c. as by the record in C. B. 
appears; which judgment dill remains in force, and 
unexecuted. And whereas after fuch judgment, and 
before faing out the original writ of the faid Thomas 
(to wit) on the 24th of Ftbruary 1807, J^^din 

was by order of the Lord Chancellor duly removed from 
being afligrec of the eftate and effedls of the faid bank- 
rupt, and the faid Thomas was duly conftituted and ap- 
pointed aflignee of the eftate and efiecls of the faid 
bankrupt, and ftill is fuch aflignee ; wdiereof the faid 
Alexander had notice ; whereby an aflion hath accrued 
to the faid Thomas as fuch aflignee to demand and have 
from the faid Alexander x\\z faid 173/. 5/. parcel, See, 
And whereas the faid Alexander after the fiid Stephen 
became a bankrupt was indebted to the faid Thomasy as 
fuch afftgnee as aforefaidy \x\ 1826/. 151. rtfidue, &c. for 
fo much money by the faid Alexander before that time 
had and received to and for the ufe of the faid Thomas 

as 
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as fucb ajfignee as aforefaid^ to be paid to the faid Thomas 
as ajfignee as aforefaid when the faid Alexander fliould be 
thereunto requefted : Ncverthelcfs the faid Alexander 
hath not paid the faid aooA above demanded^ &c. ; to the 
damage of the faid Thomas as fuch affignec as aforefaid, 
&c* The record then ftated judgment by nil dicit, and 
that the plaintiff remitted to the defendant his damages 
by reafon of detaining the debt, and alfo his cofts (o) 
and charges ; and took judgment for his debt : on which 
error was brought, and the common errors affigned. 

The queftions made were two, id, Whether a new 
afhgnee of a bankiupt could in his own name maintain 
anaftion upon a judgment obtained by a former aflignee 
who had been difplaced by the Lord Chancellor. And 
if he could not ; then, adly, whether the judgment of 
C. B. mull be reverfed in toto, or might be affirmed as 
to the lad count of the declaration, which was admitted 
to be good. 

Barrovj argued on the fird point in the negative \ for 
the dat. i. Jac* i. c. 15./. 13. only enables the commif- 
fioners to affign debts due to the bankrupt, and veds the 
property, right and intered of the faid debts in the affignees. 
And the dat- 5. G. 2. c> 30. 31., which ena£ts that 

in cafe a new affignmeiit fhall be ordered, ** fuch debts^ 
effects and ejlate of fuch bankrupt lhall be legally veded 
•• in fuch new affignec ; and that he may lawfully fue 
for the fame in his own name j** cannot pafs any thing 

(a) The rcmKTion of damages and cods was made in this cafe pro 
majori cautell, in cafe the ftrd count had |>een held to be bad. But 
quxre ) the damages in debt being merely nominal, and the plaintiff being 
at any rate entitled to coda if one of his counts were good. Vide Jacok 
V. MtUsi Cri. yac, 343. Frederick Y, q. t« ^Burr^ 201 3 . and 

Cr^Jt Vi iCtfjr, 6 Term Rtfn 66$. 

which 
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Mvhich was not in the bankrupt, as part of his debtS^ 
clFefls and cftatc. But the damages recovered by the 
firil affignec never conflituted any part of the ** debts, 
ciTeds or efl;ate’* of the bankrupt \ but were a debt created 
in the time of the firft affignec, and fuable for only by 
him in his own name ; and coiild not be conveyed to 
the fecond affignee by his appointment ; and confequently 
cannot be fued for by him, but only in the name of the 
firft affignee, who would be a truftee for the creditors 
and the bankrupt’s eftate. [Lord Ellenborough C. J* 
If the recovery were for an injurious converfion or fpo- 
liation of the bankrupt’s property, the damages recovered 
would not be lefs a part of the debts, efFeds, and eftate 
of the bankrupt, becaufe they had been converted into a 
judgment to his affignee.] He alfo objeded to the gene* 
ral manner In which the plaintiflF was ftated to be affignee. 
By the cafe ex parte Newton and others {a) it appears 
that the former affignee iliould join with the commif- 
Honers in executing an affignment to the new affignee : 
but, as it is here ilated, the plaintiff might have been ap- 
pointed by the Lord Chancellor, which would not make 
him affignee of the eftate and effeds of the bankrupt, 
and (till Icfs of any debts which only vefted in the for* 
mer affignee. 


Lord Ellenborough C. J. The plaintiff Is ftated 
to have been duly conflituted and appointed affignee of 
the eftate and effeds of the bankrupt, and therefore wc 
muft take it here that due means were reforled to in or- 
der to conflitute him fuch (b). 

( a ) 1 97, 

(^) Vide Tu.'/y v. S/arAfiy z Li. Bay. 154S. reftiiing to Luiw, 174. 


As 
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As to the fecond queftlon, the cafe- of Hancocks, 
Hayxvood [a) was referred to by Lord Ellenhorough to fliew 
th^t the judjjfment mij»ht, if proper, be affirmed on the 
laft count only. In that cafe the damages were afT fled 
feparately on the feveral counts. And this objeaion was no 
further urged by Barrow, But a doubt having been thrown 
out whether the former judgment recovered might not 
have been for perfonal injuries committed by the dc- 
lendatit again (I the bankrupt, or again ft th^ f'jrmer 
ailignee, his Lordihip faid that the Court would not 
intend that : and in order to reverfe this judgment 
it ought to appear that it was for a caufe for which no 
action could be maintained by the prefc-nt aflignee 
Therefore upon the whole matter, 

Pfr Curiam, Judgment was aflirmed in toto* 

Ga/t'lee was to have argued for the defendant in 
error* 

(a) ^ Term 43^. and vide SdUw v. Aylmer ^ i Strg, 18S. and 
V. The Dutch huiia Cem(.anyy ib, 808 • 

(/) Vide ^treuijield v. Hglhday, 3. Term R#/. 781, 
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Williams againjl Sangar. 


A turnpike aft, 
jnipofing a toil 
<>ii evcty cai- 
riat^e and on 
every horfe 
pairing thiough 
li.e gatc> and 
exempting any 
pci fun from 


JN trefpafsj the declaration contained two counts for 
taking a horfe and coach of the plaintifF, and de- 
taining them till he paid ij. 6d. for their releafe : and on 
not guilty pleaded, a cafe was refer ved at the tri^l before 
Chamlre J. at Gloucejler^ which ftated in fubllance, 


p.i)ing mure 
than once in a 
c^ay lor pitlfing 
or repaying 
with the fume 
cainuge or 
hoiff, exempts 
tiic traveller 
liom paying a 
fccond time in 
the (lay for the 
paitage of the 
Ifjme can tage, 
rhtugh ciiawn 
ty chjf'crent 
hcrjcif being the 
la:ne in number. 
And another 
claufe providing 
tliJt in all cafes 
®f carriages ira- 
*L'elHr.g Jor hire^ 
the travellei or 
paffenger there- 
in (hall be con- 
fidtred as the 


That the plaintiff was proprietor of a common ftage 
coach travelling with four hcirfrs from Brijhl to Gloucejlery 
and back again. That the pairengers paid a certain fixed 
fum for the journey, which incluilctl every expence of 
the coach, except for extra-luggage, and the coachman’s 
gratuity; all turnpikes being defrayed by the pioprietors. 
That on the ift of OHoler 1807 coach pafled the 
turnpike kept by the defendant on a public ro::d men- 
tioned in the ftat. ipGVr?. 3. c, 117. with four peifons 
in it, going from Brijhl to Glouce/ier^ and the coach- 
man paid IS, 6d. the proper tclf under that aft, and the 
Geo. 3. continuing and railing the toll : and the fame 
coachman and coach repafled on the fume day, with dif- 
ferent pafTciigcrs, and different horfes, when toll was 


again demanded by the defendant, who on refufal dif- 
trained oiic of the horfes, till the coachman paid 1/. 6d. 
for the toll. That proper notices were given under the aft 
before the aftion, and no tender of damages was made. 
That the coach went and returned every day, whether 
there were any pafiengers in it or not, and alfo carried 
parcels for hire. (The cafe alfo ftated a ufage at this 
and other turnpikes near Briftol^ as to taking tell ; which 

by the icfpec- 

five paflcugtis, but only a conveyance by it: and therefore fuch fcape coaches are fretd 
of toU i!i!(itr ll.c former claufe by one payment in the day, although rctuiain^ with dil- 
igent and difctrcnt horlcs, the korfts being the fame in number. 


perfon paying 
the toll, and 
that fucli pay- 
ment (liall not 
«xempt fuch 
carriages re- 
pafling with a 
different tra- 
veller or paifin- 
ger, does not 
extend to Jiage 
cr.achni the car- 
nage itjeij not 
being Uitie hired 


v/as 
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was agreed to be of no weight.) That on the ad of' i8c8. 
OHober the fame coach under exactly fimilar circam- vvilliams 
(lancesi except that it returned with the fame b^rfes which 
went through in the morning, was Hopped, and a horfe 
diftrained, until the toll of i/. 6 d. was paid. The quef« 
tion referved was whether the plaintiff under the claufe 
in the afl: 19. Geo. 3. r. 117. (p. 599,) were liable to pay 
toll On the return of the faid carriages on the fame day 
as before mentioned, or, for cither of thenn : and the 
verdift was to be entered accordingly. By one claufe of 
the afl: the toll is impofed, as ufual, fo much on fuch 
and fuch carriages drawn by fo many horfcs ; and fo 
much on every horfe, &c. By another claufe “ No pei^ 
fon (hall be fubje£t to the payment of toll more than 
once in any one day for puffing and rcpafling with 
the fame horfe, &c. or carriage, through the fame 
** turnpike : nor fliall any perfon be fubjeft to the pay^ 

** ment of toll for the paflage of any horfe, &c. or car- 
riage, in the fime day through more than one turiiA 
pike” on the feveral roads fpecified. By another 
claufe no petfon v/ho fhall have paid the toll for the 
paflage of any horfe, Ofc. or carriagej through any 
turnpike gate (on certain roads) (hall be fubjefl to 
** the payment of any toll in the fame day, for the paf- 
fage of the fame horfe, &c. or carriage, through any 
other turnpike gate” (on certain other roads). Then 
by the claufe in queflion, in all cafes of carnages tra^ 
veiling for hire^ the traveller or paflenger, travellers 
** or paflengers, conveyed therein, fiiall be conGdered.as 
the perfon or perfons paying the* toll ; and fuch pay- 
ment fliall not exempt fuch carriages repafling v/ith a 
a diSerent traveller, &c. but he or they lhall be liable 
Fa ** to 
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Williams 

againft 

SancaRi 


to pay the tollias if the carriage had not before paiTcd 

that day** [a). 

Wigley for the plaintlflF % after obferving that the coach 
had returned through the turnpike on the fame day, in 
one inftance with different horfes and different pafiengers, 
contended that this was not a carriage travelling for hire 
within the meaning of the claufe in queftion. The toll 
is put on the carriage^ and it matters not whether it be 
drawn by the fame or different horfes in its progrefs and 
return on the fame day ; and the a£l makes no fuch dif- 
tinflion. It muff of courfe be paid by the owner. There 
is a dillindl: toll on horfes not drawing carriages. The 
exemption is general, that no perfon fhall be fubje6t to 
the payment of toll more than once a day for paffing or 
repafllng with the fame horfe, or carriage. Then the 
claufe in queffion, having in view poff-chaifes and other 
carriages which are hired by the (lage, and which may 
go and return feveral times on the fame day with diffe- 
rent perfons who have hired the fame, ena£ls that in all 
cafes of carriages travelling for hire^ the traveller or paf- 
fenger (hall be confidered as the payer of the toll; and 
that fuch payment (hall not exempt the fame carriage 
repaffing with a ditFerent traveller from being liable to 
pay the toll. That does not apply therefore to a cafe 
like the prefent, where neither of the palTengers can 
be faid to be the hirer of the carriage^ and where 
the owner or his coachman pays the toll. As it is clear 
that a perfon travelling in his own carriage, and paying 
the toll, would not be liable to pay it again for repairing 


(^) The fame or the like claufri In fubOance are to be found in niofl 
•r (be turnpike a As. 

with 
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^ith the fame carriiige and dIfFerent horfcs in the fame 
day ; fo neither can it apply to a fltage coach returning 
in the fame day ; the tax being impofed in both inftances 
on the carnage, and not on the pailengera or on the 
horfes. Blanc J. Suppofe the coach returns with- 
out any palTengers ; who (hall be faid to be the hirer ? 
Lord Ellenborough C. J. The man who takes a place 
in a ilage coach cannot be faid to be the hirer of the 
Jlage coach : he only hires a place in it. 


Abbott, contra, It muft be admitted that the uflige 
fignifies nothing in fuch a cafe \ (which was acceded to 
by the Court.) The duty is not laid on the carriage in 
the cafe of public carriages let to travel for hire, but 
on the traveller or pajfenger\ although by agreement 
the owner of the coach may take the payment upon 
himfelf. Travelling for hire is the very term made ufe 
of in the flat. aB Geo, 3. r. 57. with refpeft to ftage 
coaches, regulating the number of outfide paiTengers. 
[Lr Blanc}. Would you contend that that a£l included 
poft-chaifes The title of it fuflicicntly (hews what 
defeription of carriages was meant: but it is fufficient 
to fay that the fame term is there ufed to defignate (lage 
coaches. [Lord Ellenborough. The term was there 
ufed as contradiftinguifhing public carriages^ travelling 
for hire for the purpofc of taking up paffengers, from pri- 
vate carri ages.] A (lage coach travels for hire, though 
not hired by one perfon. 

Lord Ellenrorough C. J. In .the conftruflion of 
thefe tax ads, we mud look to the drift words, how- 
ever we may fometimes lament the generality of expref- 
fion ufed in them \ but we mud condrue thofe words 
F 3 according 
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s9o8. accbrcIlDg to their plain meaningi with reference to the 
““ fubfeft matter. Now here the toll is fpecifically impofed 

WlTLIAMS rt r 

.y? on every carnage^ &c. Though it mult of courfe be 
yAWGAK. perfon palTing with Tuch carriage, as it 

cannot be paid by the carriage itfelf. Then there ia 
a claufe exempting any perfon from the payment of 
toll more than once a day for palTing or repafling 
through the turnpike with the fame horfe, &c. or with 
the fame carriage. Then comes a narrowing claufe, 
(theclaufc in quellion) whereby in all cafes of carriages 
iravellhig Jor hire^ the travt^ller or palTengcr conveyed 
therein (hall be conCderedas the perfon paying the toll; 
and fuch payment fhall not exempt fuch carriages re- 
pairing with different travellers, &€. on the fame day. 
The quellion is whether a ftage coach is a carriage tra» 
veiling for hire within the meaning of this claufe ? Now 
adverting to what is the ufual mode of travelling, it ap- 
pears intended only to apply to poft-chaifes and other 
carriages which are frequently hired to pafs and repafs 
on the fame road with different travellers, on the fame 
day ; and where the refpedlive travellers may properly 
be faid to have hired the carriage, each in his turn. In 
thefe cafes the payment of the toll by one traveller hiring 
the carriage was meant not to exempt any other tra- 
veller who happens to hire the fame carriage on the fame 
day. The only difficulty which could arife in the cafe 
is founded on the (imilarity of expreffion in another a£l, 
which clearly attaches on ftage coaches : but the anfwcr 
has been given to that: it merely pointed to the diftinc- 
tion between carriages of a public nature and ufed for 
• public purpofes, and carriages ufed for private purpofes. 
But here we muft look to the difference between wffiac 
ftricily fpcaking is a trzvclier or pr^ffenger hiring tl car* 
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riagff and one who only hires a p/ace in a carriage, but 
cannot be faid to hire the carriage itfclf. That is a 
diftiniEIion well underftood, and where the travellers do 
not hire the carriage itfelf, but only their refpedlive 
places, it appears not to be within the meaning of 
the claufe. 

Grose J. The diftinflion is very plain. If the owner 
of the carriage or- of the horfes or his fervaiit have 
paid the loll once in the day, he is exempt from paying 
it again in refpeft of the fame carriage drawn by the 
fame number of horfes, or in refpeft of the fame horfes 
where there is no carriage. But in the ftfe of carriages 
travelling for hire, that is, when the traveller hires the 
carriage itfelf, the toll is not upon the carriage, but 
upon the traveller in refpedl of the carriage fo hired ; 
and therefore if there be a different traveller hiring the 
fame carriage and repaffing the gate on the fame day, 
though with the fame horfes, he is liable to pay the toll 
the fame as the firft; but that is not the cafe with paf- 
fengers in a llage coach ; they do not hire the coach, 
but they hire their rcfpe£tive places in it: and the car-^ 
riage itfelf is under the control of the owner or his 
fervant who pays the toll. Poll-chalfes returning on the 
fame day without having been again hired it is well 
known do not pay the toll again, which had been before 
paid by the iravellei* who hired it. 

Le Blanc J. Two quellions are fubmitted to us; 
fiill, whether this w^erc a carriage travel ling for hire witlw 
in the meaning of the claufe, fiaving the fame horfts 5 
a.'ul if not, fccondly, whether returning wdth a change 
pf horfes made any difference. Upon the fbe only 
r 4 iiifficultj[ 
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difficulty is upon the fame words having been ufed in 
another to denote a ftage coach ; but the different 
intent with which that a£i was pafled is an anfwer to it. 
But here the legiflature, fpeaking of a carriage travelling 
for hlrf| where the traveller was not to be exempt from 
the payment of the toll on account of the carriage having 
before paid toll on the fame day when hired by another, 
mud be underftood where the whole carriage is hired. 
For if (lage coaches had been intended to be included, 
it is difficult to fay why they were not fpccifically men- 
tioned. I do not think therefore that they were meant 
to be included by the defeription of carriages travelling 
for hire^ as here ufed. adly, 1 do not think that the 
change of horfes on the return of the coach makes any 
difference. For by adverting to the claufe impofing the 
duty, it is impofed on every carriage, &c. and on every 
horfe, &c. : it is not laid cn the horfes drawing a carriage^ 
but on the carriage drawn by fo many horfes^ and the toll 
which is laid on horfes evidently means horfes palling 
through the gate without drawing a carriage: where 
the toll therefore is upon the carriage, it makes no dif- 
ference whether drawn by the fame or different horfes 
on its return. Befides, if it were otherwife, a difficulty 
would arife : for a ftage coach might pafs through one 
gate without any paftVnger: and would the toll be then 
payable ? It might then pafs through a fecond gate with 
one paflenger ; through a third with two or three paffen- 
gers, or with different pafiengers; and would there be 
a new toll to pay at each gate as for different travellers 
and different hirings ? 

B4TLC.T J. agreed upon both points. 

, Poftea to the piaintiir. 



IN THE Forty-eiohth Tear Qf GEORGE III, 


73 


x8o8. 


Cheasley again ^ Barnes,’ Scholev, Pom- 
viLLE, and Shafcutt. 


'J^HE plaintiff declared in trefpafs, for that the defend- 
ajits on the 15th of March 1805 broke and entered 
his clofe called the Farm Tard at Hayes in the county of 
Middlefexy and there feized and took a quantity of manure, 
and detained it until afterwards on the fame day and on 
divers other days between that and the day of exhibiting 
the plaintiff’s bill, they took it away from the faid clofe. 
The fecond count was for taking and carrying away the 
manure generally. The third count charged the de- 
fendants with breaking and entering other clofes of the 


Where the 
pbintift' com- 
plains of A finj^lr 
of tierpaf^ 
in each count, 
each of which 
iti jultihed by 
the defendant i« 
his fevtra) pleas, 
the plaintiff 
cannot in his 
replication take 
illiic upon the 
lads oi fuch 
juAifivUiion, 
and a.fo newly 
either the 
fame or diffcr- 


plaintifFat Hayes on the i6th AuguJ} 1 805, and trampling 
down and fpoiling the com, grafs, and herbage, and da- 
maging and feizing and taking crops of wheat then grow* 
ing, and keeping pcfTefTion of the crops, until afterwarJsi 
on the fame, and on divers other days, ^c., they cut 
down and reaped the crops and carried them away. The 
4th was a general count, for taking and carrying away 
the corn. Pleas, jft, not guilty to the whole: on which 
iflue was joined. 2cily, as to breaking and entering the 
plaintiff’s clofe called the Farm Tard in the firfl count, 
a£fio non, &c.becaufe oneP. Combes iince, deceafed, and 
the defendant Barnesy before the trefpafs complained of, 
viz. in Eajler 43 Geo. 3. recovered judgment in R, 
againfl one T. Combes for 3000/., See. upon which on 


cut matters ; 
fuch replication 
and new af- 
fignmcnt being 
doul)lc. 

i^nd the oh- 
jc£ljon is fufli- 
cientiy pointed 
at b> afTi^ning 
as fpecial caufc 
of ocmuiic r, 
that each plea 
contair-.inj; a 
riiltindt jv.fliti- 
c-itiou to.ihe 

<itX of tref- 

p l^ alUged iij 

hic .kinp and 
tntcriny: tl:c 
phiiuift ’s clofe 
in the iii fl 
count, jkc. the 
pUiniitf h.dby 
Ins tenlicaiions 

ettJ NSW 


the 28d» November 45 Geo. 3. a writ of pluiies fieri facias urpui'inTflie"* 
ifiued, (fireded to the then (herilF of Aliddltfex^ for levying ticf|«fs 

in brc.iking and 
ciner.ng the fame dole, 

A fheriff juAifying, in trefpafs, under a writ of fieri facia , tucil not Hiew it. rtturr/; 
the diftinttion bein^ m this rt-fpe^ between a juAiAcatii n under mean precefs, and under 
procefs in execution, at leail wlierc in the latter cafe no ultericr pioccfs is necelfary to . 
complete the juftification. 

the 
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CHlAltlY 

AFoinJi 

Babitxs. 


the debt and damages on the goods of T, Combes^ fo 
that the faid fHeriff might have that money before tlic 
king at Wejlminjler on Wednefday next after eight days 
of 5 /. Hilary^ to be rendered to T* Combes and Barnes ; 
which writ afterwards, before the return and before the 
trefpdfs complained of, viz. on the ilih December 
was delivered to the other defendants, Scholey and Dom^ 
ville^ the then (herlfF of Middlefex, to be executed ; by 
virtue of which they, as fuch flienif, on the 14th of De- 
cember 45 Geo, 3. made their warrant to the other de- 
fend.iiit Shapcuiiy commanding him of the goods of T, 
Combes tj levy the debt and damages, &c.; which warrant 
was delivered to Skapeuti to be executed. And then the 
defendants uver that at the time of iffuing the faid writ 
and warrant, and at the lime when, &c. there were di« 
vers goods of ST. Combes in the (aid clofe called the Farm 
Tard in ihe flieritF’s bailiwick ; wherefore Scholey and 
Dumvilte^ as fuch (herifF, and Skapeutt^ as their bailiff, 
and Barnes in his aid and by his command, after the 
making of the warrant, and before the return of ihe faid 
wyitj entered the faid clofe, and fei/ed and took away 
the plaintiff’s goods therein in execution, &c. The 
third plea was the fame in fubflance as the lad ; only 
dating that at the time of iffuing and delivering the 
writ of execution to the flieriff againd T, Combes^ and 
at the time of iffuing and dcliycring the (heriff’s warrant 
to Shapeutt^ and before the plaintiff had any thing in the 
clofe in which, &c., 3 ". Combes was lawfully poffeffcd of 
the faid clofe and of divers goods then and there being 
therein ; for which reafon the defendants Scholey and 
Domville as fuch (hcriff, and Shapeutt as their bailiff, and 
Barnes in his aid, &c. and by his command, entered the 
faid clofe then being in the pcffelTion of T. Co?nhes to 
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feize and take in execution his fald goods then being in 
the faid clofe, and did feize and take them by virtue and 
in execution of the faid writ and warrant, and detained 
the fame there for a reafonable and convenient time in 
order to fell and remove the fame : and that afterwards 
and before the expiration of fuch reafonable and conve- 
nient time the plaintiff became pofleffed of the faid clofe, 
the faid goods hill remaining therein, and ffill being in 
the cuffody of the defendants in execution as aforefaid, 
&c. and that the defendants as foon as they conveniently 
could after the plaintiff became pofleffed of the faid clofe, 
and as foon as purchafers of the faid goods could be 
found, to \vit, on the fame day and year as mentioned 
in the firfl count, peaceably entered into the faid clofe to 
fell and remove the faid goods of Y. Combes fo being in 
the faid clofe in which, &c. in their cuftody In execution, 
&c. and did fell and remove the fame, &c. Fourthly, 
the defendants, as to breaking and entering the plaintiff’s 
clofes in the 3d count mentioned, and trampling down 
and fpoiling the corn, &c. and damaging the foil, 
pleaded the fame as in the lad plea^ the judgment reco- 
vered agalnll Y. Combes^ and the writ of execution iffued 
thereon to the (hcriff, and their warrant to Shapcuit\ 
and that before the plaintiff had any thing in the faid 
clofes in which, &c. Y. Combes was lawfully poflefled 
of the faid clofes, and of divers crops of wheat, &c. 
then and there growing ; wherefore Scholey and DomviHe 
as fuch (heriff, and Shapeutt as their bailiff, and Barnes 
in his aid, &c. entered the faid clofes in the pofleffion 
of Y. Combes to feize and take in execution the faid crops 
of corn then growing there, and then and there feized and 
took the fame in execution by virtue of the fiid writ and 
warr4nt, and continued in poffcflion of the fame crops 

for 
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'for a reafonable and convenient time until they (hould be 
in a fit (late to be fold and cut down, reaped and taken 
away^ and until buyers could be found, &c. and that be* 
fore the faid corn was in a fit ftate to be fold and cut down 
reaped and taken away, the plaintiiF became poflclTed of 
the faid clofes, See. and then this plea continued and 
concluded the fame as the lafi. 

The plaintiff replied to the fecond (the firfi fpecial) 
plea, admitting the judgment recovered againd; T. Com* 
hiKy and the writ of pluries fieri facias ilfued thereon ; 
but that the defendants of their own wrong, and without 
tl’.e refidue of the caufe by them in that plea alleged, 
broke and entered the farm*yard, clofe, &c. and concluded 
to the country : and they pleaded the like replications 
10 the third and fourth pleas refpeflively. And then the 
plrtintiff pleaded further, by way of new aflignment, 
that he brought his adion againfi the defendants, for 
that they broke and entered the farm-yard clofe in his 
pofiVflion after the return of the writ in the 2d and 3d 
pleas inentiuntd, vh. on the 15th of iBoj, for 

the purpofe of feizing and taking the manure in the firft 
count mentioned, then being the property of the plain* 
till there found, and no part thereof being at that time 
liable to he feized and taken in execution of the faid writ 
or warrant or otherwife as in the 2d or 3d plea fuppofed. 
And alio for that the defendants committed the feveral 
tr'Tpaffes in the introdudlory part of the 4th plea men- 
tioned, on the i6ih of Augujl 1805, purpofe of 

feizing and taking poiTellion of the crops of ^heat in the 
third count mentioned, then being the plaintifl *s pro- 
perty, and no part of Aich crops being at that time 
liable to be feized in execution of the faid writ or war- 
rant, &c* 


The 



IN THE Forty-eighth Year of GEORGE III. 


77 


The defendants demurred fpecially to the replications 
to the 2d and 3d pleas and to the neiv aflignment ; be- 
caufe each of thofe pleas containing a* dlitind anfwer 
and juftification to the (ingle a£t of trefpafs alleged in 
the fit(t couut, to which they were refped^ively pleaded 
in bar, and upon which pleas the plaintiff could not by 
law put more than a (ingle fa£l in ilTue ; he had by his 
replications arid new alEgnment attempted to put fcvcral 
diftinft fads in ifliie upon each of thofe pleas. And 
becaufe the replications and new afligoment to thofe 
pleas were double and multifarious, and no one certain 
or definite ifliie could be taken on either of them. And 
becaufe the plaintiff, having by his firil count complained 
of one Angle ad of trefpafs as to breaking and entering 
the clofe therein mentioned, had by his replications and 
new aflignment attempted to introduce and put in ifliie 
feveral and dlflind ads of trefpafs with refped to break- 
ing and entering the fame clofe. And as to the repH- 
cation and new aflignment to the 4th plea, the defend- 
ants alfo demurred, and alleged for fpecial caufes, that 
that plea containing a diflind anfwer and juflification to 
the Angle ad of trefpafs alleged in the 3d count, to which 
it is pleaded in bar, the plaintiff had by his replieaticn 
and new alEgnmcnt thereto attempted to put feveral dif- 
lind fads in ilTuc, &c. (the fame as before). 

Mhott in fupport of the demurrer. The plalntifi^ de- 
clares in his firft count for one breaking and entering of 
his clofe on a (ingle occafion. The defendants juftify 
that breaking and entering under a judgment recovered 
and procefs of execution thereon, before the return of the 
nvrit^ under which they took the goods. To which the 
plaintiff replies, admitting the judgment and writ of 
execution, that the defendants broke and tnteicd of 

tlicir 
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1808. their own wrong, without the refidue of the caufe by 
them pleaded: by which he puts in iflue the (herifF’s 

Cheasliv r , , , 

againft Warrant to levy ; that the goods taken were in the clofe 
broken and entered ; that they were liable to be taken 
in execution under that wiit, and were taken before the 
return of the writ (a). Befides which, the plaiotifF goes 
on further, in the form of a new affignment, to plead 
that the defendants broke and entered the clofe, &c« 
ofier the return of the nvrtt^ for the purpofe of taking the 
goods mentioned in the Brft count, which were not 
liable to be taken under the execution. The 3d plea and 
replication thereto are fubftantially the fame. The 3d 
count alfo charges one other of breaking and enter* 
ing of the plaintiff’s clofes at another time, and fpoillng 
the crops, and damaging the foil, and keeping poiTeilion 
of ^he growing crops, and afterwards cutting down and 
taking them away. To which the defendants plead, 4thly, 
as to the breaking and entering, and fpolling the crops, am! 
damaging the foil, the like jufliheation under the judg* 
ment, writ, and warrant againft T. C. then lawfully pof- 
fed'ed of the clofe and of the crops ; and then as to the 
keeping pofiefTion, that it was for a reafonable time till 
the growing crops were fit tp be cut and taken away $ 
that during this reafonable detention the plaintiff became 
pofl'efTed of the clofes; and that the defendants, as foon 
as they could conveniently afterwards, entered peaceably 
to take the goods, ilill being in their cuflody in execu- 
tion, and did take and remove the fame. The replica-^ 
tion to this plea alfo firR puts in iflue all the fa£ls thcre^ 
in Rated, except the judgment and writ of execution^ 
by the de injuria, Ac. as to tbs refidue : and then again 
by the new affignment the plaintiff alleges that the de- 
fendant committed the trefpafles mentioned in the intro- 

(4) Vide for tins form of pleading Cre^ate^s cafe-, 8 jRr/. 67. 

da£lory 
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duflory part of that plea, namely,, the breaking and 1808. 
entering, &c. and fpoilingthe crops, and damaging the c„7as7sy 

foil, for the purpofe of'" taking the crop?, which were 
then the plaintllF’s property, and not liable to be taken 
under the execution : which is in cffcfl pleading another 
replication, without introducing any new fa6l of break- 
ing and entering, and thereby putting the fame fads twice 
in iflue ; which cannot be done. It is an attempt to 
reply double, when the ftatute only enables defendants to 
plead double : and this was held III in Adney v. Vernen : a). 

Where the declaration charges a breaking and entering 
of the plaintilF^s clofc on different days, if tlie defend- 
ant plead a juftification which in th« fo m of it embraces 
the whole declaration, the plaintiff may by his new 
affignment fhew that he broke and entered on diffvfrent 
days, and for other purpofes than thofc juRifitd: and 
there is no inconfiffency in that, becaufe the defendants 
juffification may apply in evidence to ditfeient days and 
purpofes from what the plaintiff complains oE 

Jllarryatf contra, contended, firft, that tlic replica- 
tion was not double ; for the new affignment was ex- 
planatory only of whkt went before, and not cumulative. 

It docs not allege that the plaintiff brought his aiSflon as 
well for the trefpaffcs originally complained of as for 
thofe newly afiigned ; nor docs it allege any new tref- 
pafs; it rather confines the caufc of adlioii originally 
declared on. The plaintiff does not require to recover 
damages for more a^fls of trcfpafs than one. adly, The 
duplicity, if any, is not fufliciently pointed out by the 
caufes of demurrer dated, which it ought to be with 
prccifion ; as in Lamphugh v. Shortridge (A), and Ryleyy^ 

{a) 3 Ecv. 343. SalL 2IQ. Co;*:. i ; 5. 

Park^ 
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l8o8. Parkhurjl {a). In Robinfin Rajly{b)^ the duplicity 
TT--. contended for wzs diftindly afligned. 

Cmeasley ' ® 

agahi/i 

The Court were clearly of opinion againd the plaintiff 
on both grounds. Firft» they held that the replication 
was double. It was an attempt by a new aflignment to 
amplify the caufe of a£iion dated in the firft count. 
The plaintiff declared in that count for one breaking and 
entering refpeAively in the firff and third counts : thefc 
were feverally juitified, and after iffues taken on thofe 
jufttficacionSi he attempted to make a new affignment of 
other matter ; which was irregular. They faid it was 
the fame as if, to an a£iion of treTpafs for breaking and 
entering the plaintiff’s clofe, generally, in fuel, a parifti, 
the defendants were to plead that the trefpafs com- 
plained of was in a clofe there called Whiteacre^ which 
was his own foil and freehold ; and then the plaintiff 
were to reply, admitting that it was in H^hiteacre^ and 
taking iffue dpon the defendant’s foil and freehold ; and 
after that, fliould go on to (late that he meant alfo to go 
for a trefpafs in Blackacre : which was not allowable. 
So with refpefl to the (ingle a£l of trefpafs complained 
of in the third count; that alfo was juftified ; and after 
taking iffue on the matter of that juilification, the plain- 
tiff, without alleging any different fa£l, made a new 
aflignment of the fame matter : fo that there would be 
two iffues to be taken on the fame fa£l. They obferved 
that the obje£l of a new affignment was to give the go* 
by to all that the defendant had pleaded, by faying that 
the trefpafs ftated and juftified by the defendant^ was not 
that which the plaintiff had complained of in his declsr 
ration, but fome other which is (laced. Secondly, they 

1 l^t(f *19. [k) I Surr, 

4 fud 
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faid that the duplicity complained of was falEciently 
pointed out in the fpecial caufes of demurrer, which 
Rated that the plaintlfF, having by his firft count com- 
plained of oM Jingle a(R of trefpafs as to breaking and 
entering the clofe there mentioned, had by his replica- 
tions and new affignment attempted to introduce and put 
in iflue feveta^ djfiinfi a6ls of trefpafs, with refpe£k to 
breaking and entering the fame clofe, &c. {a). 

Marryat then obje£t;ed to the defendants’ pleas, That 
the writ of pluries fieri facias, under which they juftified, 
though returnable lon^ before the a£iion brought, was 
not fiiewn to have been returned, as required by the 
terms of h* It has been fuggefied that this is only ne- 
ceflary in the cafe of mefne, and not in the cafe of judi- 

(a) A Omilar queftion arofe in ihe cafe of franks v. Morris^ whish 
alfo flood in the Paper for argument. The plaintiff declired againft 
Othe defendant for an aflault and battery on the aSth of May 1807, and 
throwing the plaintiff on the ground, whereby he broke his leg, and 
expcjided 50/. on the cure of it : and, in a fecond count, for the aHirult 
and battery generally. To which the defendant pleaded, 1 A, not guilty, 
adly, as to the alTault and battery and throwing on the ground, in the 
fir A count mentioned, he pleaded fon affault. The plaintiff i*epried, as 
to the fecond plea, and the feveral iniroduflory trefpaflTes there attempted 
to be juflifled, that the defendant of his own wrong, and vvicliout any 
fuch caufc as in that plea mentioned, made the affault and committed 
the feveral trefpafTes in the Introdudory part of that plea mentioned 3 
and concluded to the country. And then new>*afngned that the defend* 
ant beat him and threw him on the ground, in manner and form as the 
plaintiff had complained of, in a more violent and unreafonable manner 
than was neceffary for the defence of bimfelf, as in the (bcond plea men- 
tioned, and when it was not at all neceffary, and thereby wounded 
him, To which there was a demurref, affigning the fame fpeciai 
caufes as in the lad cafe. And afler the decifion of that cafe, the ar- 
gument of this, which was admitted to involve the fame quefllon, was 
abandoned, and leave wav prayed by the plaintiff's counfei, and given 
b> the Court, to amend. 

you x» G 
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i8o8- c5al proccfs : but in Freeman v. Bluitt [a) il was^ faid that 

uhTTsTey flieriff cannot juftify under a fieri facias or capias 

againji without fliewinp the return of it. The true dtftlnAio'n 
Baamis. ^ 

is between a juilification by the principal officer hitnfelfi, 
and by his bailiff: the former muft (hew the writ returned, 
but not the latter: and it is more neceflary in this cafe 
than in any other, where the flieriif has made a partial 
execution only. [Lord Ellenhorough C. J. afked if he 
were aware of the cafe of Rowland v. Veale (i) ; where, 
in the cafe of a juflification by the party and officers 
under a writ of capias ad fatisfaciendum ilTued out of an 
inferior court, it was held not nejclTary to (hew the re- 
turn of the writ.] There may be a difference between 
an execution againft the perfon, which is final, and an 
execution againft the goods, which may be executed at 
different times : and at any rate that cafe (lands fingly 
againft the other decifions. And it is the more neceffary 
for the fherlff to juftify himfelf ftri£lly in this caftH 
where the previous entry and feizure by the (heriff of 
the growing crops is afterwards to be enforced againft a 
purchafer who comes in without knowledge of the im- 
pending execution. 

Lord Ellenborougii C. J. The cafe of Rowland v. 
Veale is an anfwer to this objeftion, where the diftinc- 
tion was taken generally between mean procefs, and pro- 
cefs in execution, and that in the latter cafe it was not 
neceflary to (hew the return of the writ. I would only 
add to what is there dated, that if any ulterior procefs in 
execution againft the ^oods is to be reforted to, to com- 
plete the juftifidation, there it may be neceifary to Ihevr 

(a) 4IC. and i £</. Ray, 6321 {b) Cawp, iS. 


to 
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to the Court the return of the prior writ of fieri facias, 1808. 
in order to warrant the ilTuing of the other. But if no '' 

Cheasliy 

Ulterior procefs be required, it can be no more ncccffary againfi 
to (hew the return of the writ of fieri facias under which 
the officer juftifies^ than of a writ of capias ad fatisfa- 
ciendum. 

Per Curiam, Judgment for the Defendants. 


The Kino dgain/l Samuel Shakespeare. 

® June 29th. 


^HE defendant 
Shahepear, for 


was indi£):ed by the name of Samuel One indited 

* rr 1 T-tur. mifdcmea« 

an alTault on F. Newberry^ at Port/* nor may plead 


mmh } to which he appeared by his right name, and mifnomCTof L 
prayed judgment of the indidlmcnt, becaufe before and ‘ 

at the time of the indiftment he was always called and wUkh 

' (hall not be 

known by the furname of Shakefpeare, and not by the taken for idem 

^ r Of f I f • 1 1 • • f ■ A fonans: and the 

surname ot Shakepear, by which he is indicted, &c. pita, conejud- 
Whercforc he the faid Samuel Shahefpeare prayed judg- 
ment of the faid indiftment, and that he may not be 
compelled to anfwer the fame. To this there was a KC» compelled 

^ to Mtijwer the 

neral demurrer and joinder. is good. 


Lawes objedied to the plea, id. That a defendant in 
an indiAment cannot plead in abatement a mifnomer of 
his furname, a Hawkins's P. C. cb. 25./ 68. (a). The 

reafon 

(«) The Court aiked what authority was cited in the book for this ? The 
quotations are as follow 1 i Ben, 5. 5., which was a cafe 6f treafon ; but 
the rule is there laid down general/, thaoone indiikd of felony cannot 
plead a mijnmen Hedt's Sum* 145., which cites the ^bove, and applies the 
fame rule, as to mifnoiners of fumames, to treafon and felony. Stnunf, 
F.Ct i8i« tsp, x8*, whre^ agrees with the Summary. 3 Bm, 6. a6«, 
which is an obiter diflum of the fame rule as applied to a miihoiner of 
G a Uw 
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1 808. . reafon probably is that furnames may bs aflumed or laM 

1 ^ afidc at pleafure. [Lord Ellenborough C. J., after noticing 

'X hit Kino ^ ^ 

avjififi the authority of Lord Hale^ as leading to a diirerent con* 

SNAjCbbfsARE. which had been drawn by Hatuhins^ 

obferved, that the argument now ufed would go to fliew 
that the mifnomer of a furname could not be pleaded m 
abatement even in. civH a£rions.] adly, This is no mif- 
nomer, being idem fonans, though differently fpelt. 
[Lord Ellenborough C. J. The final e might not make a 
material difference^ but the omiflion of the / in the 
middle makes it a differently founding name from the 
true one.] 3dly, There is no proper conclufion of the 
plea ; no prayer of judgment \ and therefore the Court 
are not bound to give judgment, as if only an improper 
judgment were prayed. The conclufion is not adapted 
to the fubjeft-matter of the plea ; for it goes to the jurif- 


the baptifmal name In felony. ^’htU B. ii* c» 5./ 14. and Rex v. Sberm 
mnrty Idle, and Others, Rep, temp, Ilardw. 304., where, to an indidtment 
for a mifdemcancr, Idle pleaded a ipifnomer of his furname in abate- 
ment : and for want of a replication by the king';} coroner, judgment 
was entered, that he be difinifled and difeharged from the premifei fpe- 
cihed in the faid indi^ment, and that he depart without day. And the 
profccutlon went on againfl the other defendants, who pleaded not guilty 
and went to trial. 

Lord IJalc, z vcl. P« C. 175*6. after dating the rule as laid down 
in I //. 5* 5. and in Steunf. F.C, tliat a midake of the furname 
in an indiOment ihail not abate it, adds a quart ; and afterwards 
fays that it is the (afed way to allow the plea of mifnomer both 
as to furname and clrridian name. And in a fubfequent page 
he fays, that if tlw defendant in an appeal or inJiiiment plead mKhomer of 
his furname, the plaintid' or king may aver que conus per un nofme et 
Tautre : and a note there fujjjoincd obfcrvqs upon the original cafe in 
1 //. 5. 5. that FitKb,.Coron. 274., in his abridgment of it, makes n 
qussre, if the mifoomer were in the name of bnpUdn. See alfo 
caff, 6 5 m. 7 >. 237. 


di£lio« 
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^iftion of the Court, rather than to the form of the 
indiAment ; the prayer ought to be, as was faid in Bowyer 
V. Cook (d), quod billa cafletur. iBayhy J. In the report 
of that cafe in 5 Mod. Lord Holt only fays that the plea 
/hould begin, ** Petit judicium de billa j** and afterwards, 
that it muft have “ its proper conclufiou/’ 

Dampier, contra, upon the iaft point, obferved, that the 
defendant, at the beginning and in the concluGon of his 
plea, prays judgment of the indiBment ; by which he muft be 
underftood to pray that the indiiSiment (hould be quafhed ; 
and the reft of the prayer, that he may mi he compelled to 
mfwer the fame^ if beyond what the defendant ought to 
afk, may be reje£led as furplufage. But he referred to 
Cadman v* Grendon (4), where the doftritle of the con- 
clufion of pleas was much difeufled : and there it is faid 
that the prayer in the conclufion of a plea to the perfin is 
Up if he (hall anfwer.” And to a more modern authority, 
* in point, of The King v. Mathew Wejihy^ alias Wejlly^ 
T ^Geo. I. (which he read from a copy of the re- 
cord (c), furniihed by Mr. Dealtry^) whefe the concluGon 

of 


(a) 1 Ld. Ray. 64. 5 Med. 146. (^) Letch, 178. 

(<) Rex V. MathiwWestby, alias WitTiY, F . j . Roe . zS . 
•—This was an infofrmatlon filed by the Attorney-General in Eafter, 
3 Ccff. f. agalnfi the defendant for a mifdenieanor in afTaulting one Fm- 
jamin Carter^ a cbnftable of the ward of Farringdon Without in the city 
of Leedort, in the execution of his office, &c. To which, in the fame 
term, Mathew Wejley^ by his attorney R. H., appears, and fays that ho 
is the perfon intended by the name of Mathew Wejify, alias WeftJy^ 
and that he ought not to bo* compelled tQ*anfwer to the information, 
•becaufe his right name is Mathew Weji^^ and that he was never known 
by the name by which he is charged in the information, Sec. and this he 
is ready to .verify, ftc. Wherefore, &c. he prays judgment of the faid 
information! << ct (i ipfe ad informationem illam ulterius rerpondere 
C 3 .com- 
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l8o8. of » plea in abateroent to an indi£l:inent for a mifder< 

' ' meanOT was the fame as in the prefent cafe ; and one of 

The Kino »• • 

a againfi the cauus of demurrer dated was that It was inaptly 
* formed; which was overruled, j 31. 

F, i8. mentions the fame cafe 5 and that it was fo ruled by 
three Judices, (viz. Pratt C. J., Lyttleton^ and Pow^ix,) 
againd W. Fortefcue J. What was faid in Pouuers v. Cook 
as to the proper conclufion applies only to pleas in civil 
actions ; and the dodrine is certainly laid down too largely 
in the report of Lord Raymond^ that the conclufion mud 
be quod billa cafletur ; for that would not apply to a plea 
in abatement on account of the excommunication of the 
plaintiff. And this conclufion feems more proper where 
there is no apparent vice on the face of the pleai but the 
only objedion is that in fad it does not apply to th? 
defendant. 

Laives^ in reply, faid that it did not appear thai tht 
particular objedion now taken was made in the cafe of 
^he King v. Wtjihy : and it is the Icfs likely that it fliouldjj 
as the only fpecial caufe of demurrer there afligned was 
of another fort, to which the attention of the Court was 

tompelli dtbeat.” To this the Attorney- General, in' 7>i». 3 Gio. 3. 
demurred fpecialiy, for that the defendant pleaded by attorney, without 
any fpecial warrant, &c. when he ought to have pleaded in perfon : apd 
alfo « quod idem placitum baud apte formatum et incertum The 

defendant joined in demurrer, &c, unde ut prius petit judicium de 
mformatione prsedidS, et ii ipfe ad ioformationem iliam ulterius refpon* 
dere compelli debeat,** &c. And on the laft day of Trwity teriu 
4 Geo. 1. the following rtde was entered : << Super maturam delibera-* 
tioncm hie in curia habitam erdinatum eft quod judicium intretur pro 
dcfendcmci 


• Per Curiam.*’ 



IN THE Foett-eighth Year OF GEORGE IH. 


probably called. The utmofl: (lri£tnefs is required in 
pleas in abatement) even in civil adlionsy and a fortiori 
in criminal cafes : and therefore in Hixon ^ Bims (a) 
the Court gave judgment againft a plea of mifnomer in 
abatement, becaufe It concluded with praying lhat the 
bill might be quafied^ in (lead of praying judgment of the 
hill : and Bewyer v. Cook (b)^ and all the cafes Ihew that 


1808. 


The King 
againft 

SHAKtiriARI* 


it is not enough that it appears by the fubjef^-matter of 
the plea in abatement that the fuit ought to abate, unlefs 
there be alfo a proper beginning and conclufion, praying 
a proper judgment. 


Lord Elleneokough C. J. Praying judgment of the 
indidlment means no more than praying judgment on the 
indidment : and if this were the cafe of a plea in bar, 
the Court would give that judgment which, upon the 
whole of the record, appeared to be the proper judgment, 
though not regularly prayed for by the party \ according 
to the opinion of Montague C. J. (^r), which we had once 
before occafion to advg:t to in a cafe before us [d). But 
in abatement the Court will give no other than the pro- 
per judgment prayed for by the party. And if it had 
not been for the precedent cited of l^he King v. Wejlhy^ 
I (liould have been miv:h inclined to think this plea bad 
in that refpedl ; and that the prayer ought to have been 
that the iiidiflment fiiculd be quaQied. And without the 
defendant prays a particular and proper judgment in 
abatement, the Court are not bound to give the proper 
judgment upon the whole record as they would be in the 
cafe of pleas in bar. Here, however, is a precedent pro- 

(n) 3 Vttrm Rep. 185. {i) $ Med. I46> (0 Plewd. 66 . 

(W) he Bret V. ^Eaft, 502. 509. and fee Cbarnley v. 

ftanltyi 5 Eaft\ 271 , 

G 4 duced. 
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ducedi and which appears to have undergone much con« 
fideration at the time, and was afterwards referred to 
by the learned Judge who compiled the Digefl as a pre* 
cedent proper to be remembered \ and according to that, 
the conclufion of this plea is good, and therefore our 
judgment muft be pronounced accordingly : and if the 
profecutor is defirous to have the queftion further con^ 
fidered, he may bring a writ of error. 


The other Judges aflented : and the following judg- 
ment was afterwards entered up : 

<< Whereupon all and fingiilar the premifes being feen 
and fully underftood by the Court of our faid lord the 
king now here, and mature deliberation had thereupon. 
It is confidered and adjudged by the faid Court here, that 
he the faid Samuel Shakefpeare be not compelled to anfwer 
the faid indi£lment, but that he depart henqe without 
day in this behalf.’’ 


WedneJJay^ 
June 29th* 


The Sing agaitift The Inhabitants of Cow** 

HONEYBORM£. 


^ widower ^ 'J'WO juili(%s, by thcir oider, dated September 8th, 
ter, placed her *807, refflovcd WtUiam Gray, a pauper, from Ted- 

«ge with an" dingtott to Covohoneyborne. The Sellions, on appeal, con-» 
flI'e'wabw'hSny *€ Order, fubjea to the opinion of this Court or 

maintained after jJje following cafc. 
thai time, 3Dd ^ 

v^iih whom (he 

ooncinued to refidc after (he came of age, doing fervice for him, but without any cont^dt 
of hiring to give her a fettlement of her own % the father in the mean time having gone out 
to fervice Held that on her coming of age (he was emancipated, although her father con- 
ceived himfelt bound, as^fueb, to recei^ and fufmort her if (he left her uncJe*s: and 
confc^uently the father was capable of gaining a i^ttlement 
year, as “ an untuaiVicd mani not having a cluidf’* (i. e. not 
ibUQw his fpttlsmcnt} within the iUt. 3 ^ Af. c. lit /. y. 


by hiring and fervice for a 

hsvlo^ s ebiU whp would 
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The pauper W. Gray^ being legally fettled in Cnuho- 
twy^orne, fometime after the death of his wife, who died 
in childbed fifteen years ago laft WhitfutOidef went to 
fervice, and hired himfelf to one Clarke of Cewhoney^emty ^ 
who afterwards removed to Teddington, and the pauper 
left him at Michaelmas lalt iSod, having ferved him the 
five preceding years under a hiring for a year in Te^ng^ 
fen. On the death of the pauper’s wife, W. Nightingale^ 
who had married his fitter, took to and maintained the in-, 
fant, of which (he had been delivered, out of kindnefs to 
the pauper } and the pauper’s daughter, £lizahethf then 
about 1 1 years of age, went, with the pauper’s confent, 
to Nightingale, for the purpofe of nurfing her infant 
fitter. The infant died in about a year } and from that 
time to this (he has continued to live in the houfe of 
Nightingale, as one of the family, but doing the work of 
a (etvant. Nightingale, who, previouily to the pauper’s 
daughter living with him, kept a fervant, would have 
hired a fervant if (he had left him : but be never hired 
her, or paid her any wages ; though he found her in 
board, clothes, and fuch pockcNmoney as he thought fit. 
The luA Elizabeth will be 27 years of age in June 1808. 
During all the time (be fo lived with Nightingale (he con- 
fidered herfelf as liable to be fent away whenever he 
pleafed ; and he confidered her as at liberty to qui,t hint 
when (he obole j and the pauper conceived himfelf, as 
her father, bound to receive and fupport her if Nightin- 
gale ceafed fo to do. But the pauper was not a houfe»y 
Iteeper at any time after he went into Clarkda fervice. 
The pauper’s daughter Elizaktb was never hired a^ a 
fervant to NightingaU, Thq qneftion intended for the 
opinion of the Court was. Whether the pauper’s dsugh* 
Ipl MvAetJ) were, ui^c<^ the cirewnftances of the cafe^ 

Co 
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fo emancipated, as fo enable the pauper to gain a fettle* 
mcnt by his fervice with Clarh in Teddtngion^ under fuch 
hiring as aforefaid ? 

Parly Peakey and Petity in fupport of the orders, con- 
tended that Eltzaheihy the pauper’s daughter, was not 
emancipated from her father’s family at the time of his 
fervice with Clarhy and confequently that he could not 
gain a fettlement in Teddington by fuch fervice, not being 
an unmarried perfon, mi having childy* within the (lat. 
3 W. U M. c. II./ 7. and the cafes which have fettled 
the conftruftion of that claufe. It is clear that Elizaheih 
did not live viitYi- Nightingale in the charaAer of a fer- 
vant, but as one of his family, and that (he had not gained 
any fettlement in her own right. And it is equally clear 
that the mere circumftance of her being of age did not 
emancipate her \ for though in The King v. Roach [a) an 
adult leaving her father’s boufe, 'and going into ferviccy 
was held to be emancipated, as having contra£ted a re- 
lation inconfiilent with parental control ; yet Lord Kenyon 
cxprefsly difavowed an opinion which had been attributed 
to him in the cafe of Witton QJxtti Twambrooles (^), that 
the mere circumftance of a child’s attaining 21 was an 
emancipation (c). The only eftablifhed cafes of eman- 
cipation are, i. by the child gaining a fettlement of his 
own ; 2. by marrying and becoming the head pf another 
family; 3. by contracting, after being qf age, a relation 


(a) CT'erpiRep, 247* (^) 3 Term Rep. 355, 

(r) Lord Kenyon* % difavowal of the opinion.' attributed to him in that 
tafe was qualified, namely, I* if the Jon continued to Tive vnth the father 9 
for if the* fon with mhroken continuance remain with and a member of the 
^|atber*s family, he is not emancipated.*’ And the (amc do^rine was laid 
in Mex v« S^werhjy zMfifl, 27S, 


iucon- 
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inconGftent with parental authority. * The only qucftion 
is» Whether this cafe fall within the laft clafs ? But 
here (he contradled no new relation with her uncle ; and 
her father could at any time have recalled her to him, at 
leaft before (he came of age. Then whether at that 
lime there (liil remained the animus revertendi on her 
part, and the animus recipiendi on the part of the father, 
are matters of fa£l to be colledled from the a£\s and de* 
clarations of the father and daughter, on which it was 
competent for the SelGons to decide, as they have done, 
in the affirmative. It is plain that the parties themfelves 
confidered that the daughter was {fill part of her father’s 
family ^ and Grofe J. laid great ftrefs on the intention of 
the parties, upon the quedion of emancipation, in The 
King V. Rcach^ as Lord Mansfield had done before in Rest 
V. Tottingion (j). In 7 he King v. Broadhembury (^), the 
father had put his daughter in^ the work-houfe at the age 
pf 20, where (he remained at the time of the order made ; 
after which he gained a fettlement in another pariffi, 
which was held to be communicated to the daughter. 
In Rex V. Woburn (c) the child under age was aflually 
under another control than the father’s, being a drum- 
mer in the fame militia regiment with him j yet he was 
dill conflJered as part of his family, being fo confidcred 
by themfelves. While the intention of the daughter to 
return to her father continued unbroken, her (lay with 
her uncle could only be confidered as temporary ; and in 
Rex V. Sowerby{d) there was a temporary abfence of the 
fon, after he was of age, from his mother’s family, for 
three weeks during harveft-time, which was not con- 
fidered as making any difference in the cafe. And here 


i8o8. 
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{a) CaU. 287. {h) A 25 G, 3. a Confl* 55. 

(cj 8 7 ‘trtH Rep, 479, {d) 2 Eafti ajS. 
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the refidetice with the uncle was by confentof the father 
and for his benefit. They next objedted^ that fuppofing 
the fadt of the daughter’s living apart from her father, at 
the time when fhe was of age, amounted to an emanci- 
pation, dill the fadis of this cafe would not warrant the 
conclufion that the father gained a fubfequent fettlement 
in Teddirtgton j for it appears that he went to ferve Chrh 
in Teddingion at Michaelmas 1801, under a hiring for a 
year ; and the daughter did not come of age till June 
j8o 2 : after which it does not appear that there was any 
new contradf of hiring, but he went on in the fervice 
under the original contradl. Now the defeription of the 
fervant mud be regarded at the time of the hiring and 
not afterwards, according to Rex v« Allendale (o), and 
Rex V. New Forrejl (^). 


The Courts however, conGdered the pauper as having 
lived in Teddington under fuccelGve yearly hirings, tlie 
fifft hiring being i^ated to be for a year : and nothing 
further was faid upon this point. And they thought it 
unneceflfary to hear the Attorney •’General and Jofeph 
Martin for the parilh of C^whoneyiorne, on the princi^ 
pal point. 


Lord Ellenboeocch C. J. The daughter having 
been originally placed, when an infant, by her father in 
her uncle’s family, continued to live with her uncle after 
fire came of age as part of his family s receiving no aiOTift- 
ance from her father | and being at liberty to depart from 
her uncle’s when (he pleafed, and to go where Ihe chofe« 
She was of age, living apart from her father, having her 
fiipportfrom fources independent of him| and was at 

(e) 3 Term Ref, jfa, (^) 5 Tuyn Ref. 478, 

liberty 
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liberty to quit her uncle when Ihe pleafed, as ihe herfelf 
confidered. If this be not emancipation^ it would be 
difficult to fay what is fo, and when it can take eiFefl. 
'i'hen if Ihe were emancipated after (he came of agei it 
follows that the father, by the conftrudlion which has 
been put upon the ftatute of King WilHam^ gained a fet- 
tlement by the fubfequent hiring and fervice for a year in 
Teddington^ as an unmarried perfon, not having any 
child” 

Grose J* The daughter lived apart from her father 
after (he was ai, not under his control, nor having any 
contemplation of it \ nor receiving any alTiftance front 
him} (he was therefore emancipated when her father 
was hired for a year, and ferved in Teddingion. 

Le Blanc J- The qucftion is, Whether any fettle- 
ment gained by the father under thefe circumftances 
could be communicated to the daughter ; for, if fo, he 
could not gain a fettlement by the hiring and fervice in 
Tcddington } and that queftion depends upon this, whe- 
ther the daughter continued to be part of his family at 
the time. On the death of the father’s wife, he broke 
up houfekeeping, and the daughter was fent to her 
uncle, with whom (he continued to life from that time } 
he fupplying her with clothes and pocket-money : and 
there (he (till remained after (he came of age. Under 
thefe circumftanccs, living away from her father before 
and after the age of 2Z } he having no houfe of his own, 
nor giving her any fupport; I think (he ceafed, after (he 
came of age, to be part of her father’s family } and con- 
fequently no future fettlement gained b^ him could be 
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i$o8. communicated to her : and if fo, he gdned a fettlement 

^ by the hiring and fervicc in Teddingion. 
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Bayley J. To conftitute Emancipation, it is clearly 
not neceiTary for the child to have acquired a new fettle* 
ment of its own : the cafe of The King v. Roach is in point 
to that ; where the daughter, being an adult, by leaving 
her father’s houfe and going out to fervice was held to 
be emancipated. Now where is the difference between 
going out from the father’s houfe after 21 to feek a 
livelihood, and continuing out for the fame purpofe after 
that age, where the abfence from the father is fo long as 
it was here : the father too, during all that time, having 
^ no houfe of *his own, and having indeed contracted a 
relation which precluded him from receiving his daugh- 
ter at home. 


Orders quafhed. 


Tlic KiNG againjl Hart and Whiter ' 

Jur,t 29111 . 

An affidavit defendants were the printer and proprietor of 

ed^bythc^primer a newfpaper called The Independent Whig^ and were 
!Ind propriety couviclcd beforc Gro/eJ. at the Sittings in 

as Jcquired^by*^’ upon the profccution of the Attorney-General^ 

f7Vwhfch^* for printing and publifhing in that paper a libel upon 
affidavit con- the Lord Chief Jufticc of this Court. The ftat. 38 G. 3. 
names of the c. 78* for preventing the mifehiefs arifing from printing 
piVw where the* and publlQiing newfpapers, &c. by perfons not known, 

paper was , 

printed, and the title of it ; together with the production of a newfpaper, tallying in every 
refpeCi with the defeription of it in the affidavit; is not only evidence by that a£t e£ th(V 
puMication of fuch paper -by the parties named, but is allb evidence of its publication in 
the county where the printing of it is deferibed to be: and this, upon the trial of an infor- 
mation for a libel containad in fuch newfpaper. 

cna6l8, 
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enadls, yi f. That no perfon (hall print or publiQi any i8c8. 

newfpaper until an affidavit, made and figned as after- — 

mentioned, fliall be delivered to the commidioners of agahji 
(lamps, &c. containing (by /. 2.) the names, See. and 
places of abode of the intended printers, publifhers, and 
proprietors of the newfpaper, and the true defeription 
of the houfe wherein any fuch paper is intended to be 
printed, and likewife the title of fuch paper ; which 
affidavit, by /. 5. fhall be figned by the perfons making 
it. By/. 6. & 7. penalties are given for the omiffion of 
a certain notice, and for printing, publifliing, or vending 
any newfpaper without making and delivering, &c. fuch 
affidavit. Then by /. 9. all fuch affidavits fhall be filed 
and kept as the commiffioners of (lamps fliall dircdl ; and 
the fame or certified copies thereof “ fhall in all pro- 
ceedings civil and criminal touching any newfpaper, 
which fhall be mentioned in any fuch affidavits, or 
“ touching any publication, matter, or thing contained 
in any fuch newfpaper, be received and admitted <7/ 

** conclufive evidence of the truth of all fuch mqticrs fet forth 
in fuch affidavits as are hereby required to be therein fet 
forth^ againft every perfon who fhall have figned and 
fworn fuch affidavits &€• and alfo, ‘‘ againft every 
perfon who (hall be therein mentioned to be a proprie-- 
** tor, printer, or publifher, &c. unlefs the contrary 
(hall be fatisfadlorily proved.” The loth fcdlion give.'? 
another penalty againft the printers and publiihers, omit- 
ting to ftate their names and places of abode, &c. 

And by/ ii. « it fhall not be ncccfTary, after any affi- 
davit, &c. (hall have been prcy 3 ucecl in evidence as 
aforefaid againft the perfons who fignevl and made 
fuch affidavit or are therein named, according to this 
« a£i, and after a newfpaper fhall be produced in evi- 
^ dence intituled in the fame manner as the newfpaper 

^mcn- 
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mentioned in fuch affidavit, &c. is intituled, and where^ 
in the names of the printer and publiflier and the place 
of printing (hall be the fame as mentioned in fuch affi- 
davit, for t/je piaintiff'y informant^ or profecutor^ or perfon 
feeking to recover any of the penalties g iven by this to* 
^ prove that the newfpaper to which fuch trial relates 
was purchafed at any houfe, &c. belonging to or oc** 
** Cupied by the defendant or defendants, their fervants, 
** &c. or where he or they, &e. ufually carry on the bufi« 
nefs of printing or publifliing fuch paper, or where 
the fame is ufually fold.” And by f ly. The printer 
and publiflier of every newfpaper (hall, within fix days 
after publication, deliver to the commiflioners of ftamps, 
&c. one of the papers, figned by fuch printer or pub- 
liflier with his name and place of abode ; which paper 
fiiall be kept by the commiffioners, &c., and (hall, on 
application, be produced in evidence in any proceeding, 
civil or criminal. 

At the trial the pr^ecutor gave in evidence the affi* 
davit fworn by the defendants, with their hand-writing 
thereto, and delivered to the commiffioners, containing 
all the particulars required by the a£l, and amongft the 
yefl: the defeription of the place where the newfpaper 
was printed, which was in London* And an officer from 
the flamp -office (which is not in London) produced a 
newfpaper, without ftating from whence it came, con- 
taining the libel in queftion \ which newfpaper anfwered 
the whole defeription contained in the affidavit, and ftated 
at the foot of it that it was printed at No. 33, Warwick-^ 
lane^ London : and it was alfo proved that the defendants* 
printing-houfe was at the fame place. 

Clifford now moved for a new trial, on the ground, 
principally, of the want of evidence that the defendants 

6 had 
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had publiflied the libel in London. The pth claufc, he 
contended, only made the affidavit evidence of all mat- 
ters fet forth therein ; and thefe, by the 2d claufe, are 
only the names, additions, deferiptions, and places of 
abode of the printers, publifhers, and proprietors, the 
defeription of the houfe where the paper is intended to 
be printed, and the title of fuch paper. But this does 
not difpenfe with legal proof that the libel contained in 
any fuch paper has been publifhed in the county where 
the trial is had : for a paper may be printed in one 
place, when the a£l of publication may be in another. 
And the defefl of proof in this refpefl: is not fupplied by 
the nth fe£tion, which is confined to aAions or informa- 
tions for penalties given by the adl, and cannot affefl: the 
con(lru£tion of the 9th or general claufe, which extends 
to all proceedings civil and criminaT, touching any 
ncwfpapcr/^ Then as to the 17th claufe, the obje£l: was 
that by comparing the newfpaper fo delivered to the 
commiflioners with any other of the fame impreflion, 
publiflied In the county where the trial is had, the print- 
ing and publication might be brought home to the parties 
deferibed in the ftamp-rffice documents : but it could 
not be intended that a publication to the commiflioners, 
under the exprefs diredlion of tl e a£l, ihould be de^pgld 
a libellous and guilty publication without any other evi- 
dence of publication in the fam^ place. As in the cafe 
de libellis famofis (o), and in LamV^ cafe (^}, the de- 
livery of a libel to a magiflrate for the purpofe of invefti- 
gation, being enjoined as a duty, was not confidered as 
a criminal publication. And, befides, the newfpaper was 
only produced by an officer from the (lainp-office, with- 
out any proof how it came there, or from whom it was 
received. 


W (^) 59* 
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Lord Ellenborough C. J. declined giving any opi-« 
nion ; and the reft of the Court were clearly. fatisfied 
that there was fufficient evidence not only of the pub- 
lication, but pf the publication in London. The reafoni 
were moft fully ftated by 


Bavjley J.: who faid — As to the evidence of publication, 
the ftatute was pafled, as the title of it ftates, for the purr 
pofe of “ preventing the mifehiefs arifing from printing 
and publilhiiig newfpapers by {(erfons not known and it 
was meant to facilitate the proceedings, either civilly or 
criminally, againft the feveral perfons concerned in fuch 
publications. For this purpofe the a£t requires an alRdavit 
to be made by the printers, publifliers, and proprietors, 
fpecifying their names and places of abode, a true deferip- 
tion of the houfe where the paper is to be printed, and the 
title of the paper* And fuch affidavit is made conclufive of 
the feveral fa£is ftated in it, as againft the perfons figning 
it; unlefs they (hew that they ceafed to be the printers be- 
fore the period of the particular publication complained 
of. Now fuppofe the a£k had ftopped there, and it had 
been proved, as in this cafe, that a paper, fuch as is de- 
ferred in the affidavit made and (igned by thefe defend- 
ants, had been publiihed, the affidavit is made conclufiVc 
evidence againft them, that one of the defendants was 
the printer and publifher, and the other the proprietor of 
a paper fo intituled, and that it was printed at the place 
tlierein defer ibed, which is within the city of London : 
that would have been prima facie evidence that the paper 
produced, tallying with that defeription, was publiihed 
by them there ; and would have called upon them to 
prove that it was a fabrication : and if it were, there 
could have been no difficulty in their making that proof. 
But the aft goes further, and by the jith ftftion ex- 

prcfsly 
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^jrefsly cnadls, that after fuch affidavit fliall be produced i8o8* 
in evidence againft the perfons figning the fame, &c., 
and after a newfpaper fliall be produced in evidence in- againft 
tituled in the fame manner as the newfpaper mentioned WiiiTt« 
in fuch affidavit ; and wherein the name of the printer and 
piibliflier, and place of printings fliall be the fame, it Jljall 
mi be necejfary for the plaintiff, informant, cr profecutor, 

OR perfon feeking to recover any of the penalties given by this 
aft, to prove that the newfpaper to which fuch trial relates 
was purchafed at any houfe^ &c. belonging to of occupied 
by the defendants or their fervants, &c. or where they 
ufually carry on the buflnefs of printing or publifliing 
fuch paper, or where the fame is ufually fold. And I 
cannot conlider, as the objeftion fuppofes, that all thefe 
deferiptions of perfons, namely, plaintiffs informant^ or 
profecutor y or perfon &c. apply to the fame perfon 

feeking to recover penalties given by the aSl ; but I take 
thofe words to apply to a plaintiff feeking to recover 
dartiages in an aftion for the civil injury fuftained by 
him from the publication of a libel ; to the informant In 
an information granted by this* Court or exhibited by 
the Attorney General for the fame ; to a profecutory pro- 
fecuting by indidlmetit fof the libel ; or, laftly, to any 
perfon feeking to recover penalties under the aft. There^ 
fore, independent of the iith feftion, I fliould have 
thought that the evidence offered was prima facie evi- 
dence of the publication of the paper by the defend^^nts 
in London ; but, taking that feftion in aid, which is not 
confined to fuits for recovering penalties, there can be 
no doubt that the neceflity of furthdt proof was fuper- 
fededi 


Rule refufed. 



too 


CASES IN TRINITY TERM 


'1 808. 


IVedmJdayi 
June ayth« 


Where the prin- 
cipal furrender- 
cd to the gaoler 
at the county 
gaol, in dif- 
charge of his 
bail to the (he- 
riff« before la 
o'clock on the 
day of 

term, being the 
return-day of 
the writ, and 
the under- 
fheriif (ignihed 
his afTent to the 
furrender by 
return of pod 
the next day, 
at the didance 
of 17 miles ; 
held fufficienc 
to difeharge the 
bail-bond, of 
which the plain- 
tiff had taken 
an afTignment 
afterwards, 
with notice of 
fuch furrender. 


Plimpton, Afllgnee of the Sheriff (ff Berks, 
againft Howell and Another. 

'J'HI S vras an a£kion on the bail-bond agalnd the 
bail : and the principal having furrendered himfelf 
to the gaoler ac the county gaol before 1 2 o’clock on the 
firft day of EaJIer term, being the return^day of the 
writ ; which furrender was not in fa£b accepted by the 
undcr-flicriff, who lived 17 miles off, until the next day 
by a letter by the pod } after which the plaintiff took an 
afiignment of the bail-bond with notice of the furrender : 
the quedion was, Whether the furrender were in time ? 


The AitorneyGeneral (hewed caufe againd a rule for 
daying proceedings for irregularity ; contending that the 
furrender was not effeftual till the flierlff had affented 
to it, which was too late after the return-day of the writ. 
The rule is that a party who has given a bail-bond cannot 
furrender even before the return of the writ without the 
alTent of the (heriff (^) : then the affent of the (heriff 
after the condition of the bail-bond is broken can (ignify 
nothing. 


Waltony contra, was dopped by the Court. 


Grose J. It appears to us that the furrender was in 
time, and therefore that the proceedings on the bail-bond 
Ihould be dayed. 

[a] Vide Hamilton v. Wiljon^ i Eajl^ 3S3. and vide Jonet v. Lander^ 
6 *ttrm Rep* 753- Stamper v. Milbournc, 7 I'erm Rep. laz. Hyde v. 
H^ j/kardy 8 456. with the MS. cafes there cited, znd Mad» 

decU V. Bullcockj lBoJ% RulK 3*5. 


1 


Le 
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Le Blanc J. We do not mean to fay that the afient 
of the (herifF to the furrender may be given at any inde- 
finite time or to any perfon ; but this was a furrender to 
the gaoler of the county gaol before the return of the 
writ, and the affent of the under-therifF was given the 
next day by letter, which was as foon after as the dif« 
tance would reafonably admit of, to confirm the ante-* 
cedent furrender. 

Per Curhm^ Rule abfolute. 


Thomas agalnjl Evans* 

queftion turned upon a plea of tender of icA in 
aiTumpfit j on which the evidence was, that the 
defendant, having been employed as attorney for the 
plaintiff, had in that chara(fl:er received for his ufe lo/. in 
part payment, and on going from home for a time left the 
lo/. with his clerk there. That fome time after the plain- 
tlfF called and demanded i6/. which he faid he 

fuppofed iLViiTii had received ^ when the clerk told him that 
Evatis was gone from home, and had left with him to/, to 
give to the plaintilF when he called- The plaintiff faid 
he would not receive the lo/., nor any thing lefs than 
his whole demand, (At that time no more had been 
received, though the remainder has been fince received 
by the defendant.) The clerk did not offer the lo/. 
And thereupon it was objefled that this w'as not fulTi- 
cient evidence to fupport the plea, and Graham B., before 
whom the cafe was tried at Momnouth^ being of that 
opinion, dire£led the jury to find a verdifl for the plain- 
tljT for the lo/. ; which they did. 

n Dauncey, 
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i8o8» 

Plymptom 

agai/ift 

Howxli. 


'Thurfthy^ 

June 30 lh. 

To make a legal 
tender there 
mu ft either he 
an a£tual offer 
of the money 
produ.ed, or 
the produ^ion 
of it muft be 
difpenfed with 
by the exprefs 
declaration or 
equivalent a A 
of tlic creditor. 
Tiiei-cfore 
vv'herc the de- 
fendant, on de- 
parting from 
home, left lo/. 
with his clerk 
foriiic plaintiff ; 
of wliich the 
clerk informtei 
the plaintiff 
when he called 
and demanded a 
hirgcr fum ; and 
the plaintiff faid 
lic would not 
r«.ceive the loA, 
nor any thing 
lefs than his 
whde demand j 
but the clerk iij 
not offer the ic\Lj 
this was held to 
be no tender. 
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CASES IN TRINITY TERM 


iSoS* Dauncey, in the laft term, moved for a nevv' trlali oi^ 
^ ^ the ground that the declaration of the plaintiff, that he 

Agairft would Hot reccivc the loA left with the clerk, excufed 

the latter for not holding the money out to him in his 
hand, and made the offer to pay it a fufficient tender in 
law. And he referred to Douglas v. Patrick (^), where 
the evidence of the tender, which was held to be good, 
(though joined with another Aim on a different account, 
BO objeiSiion being made on that account,) was that the 
defendant faid he had 8 guineas and a half in his 
pocket, which he had brought for the purpofe of fatisfy- 
ing both the demands but the plaintiff then told him, 
« that he need not give himfelf the trouble of offering 
it for he would not take it, as the matter was then in 
the hands of his attorney/- As to which Lord Kenyon 
feid, that it was no obje£lion to the tender, that the mo- 
ney was not adually produced, becaufe what was faid by 
the plaintiff fuperfeded the ncceffity of it. He now 
fupported his rule on the fame ground ; being called 
upon by the Court, who thought it unneceffary to hcav 
Abbot contra. 

Lord Ellenborough C. J. The learned Judge's di- 
re£lion was right. The aftual produ£lion of the money 
due, in monies numbered, is not neceffary, if, the debtor 
having it ready to produce and offering to pay it, the credi- 
tor difpcnfe with the produftion of it at the time, or da 
any thing which is equivalent to that. But here, on the 
contrary, it is exprefsiy ftated, that the clerk did not offer 
the loL He only talked about having had lo/. left with 
him to give to the plaintiff when he called, without 
making any offer of it : which is not a tender in law. 


{a) 


GrO£C 
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Grose J. Either there muft be an a£tual offer of 1808. 
the money, or the party muft be ready to pay it at the _ 

T H O M A S 

Uoie when the a£lual offer of it is difpenfed with. agawfi 

Evan«. 

Le Blanc J. There mull either be an a^lual offer of 
the money by the one party, or a difpenfation of fugh 
offer by the other : and here there was neither. 

Bayley j. was of the fame opinion, and referred to 
the cafe of Dickwfon v. Shee^ before Lord Kenyon^ 4 Efp, 

N. P. 68., in confirmation of it. There the defendant 
went to the plaintiff's attorney, and faying that he was 
come to fettle with him the plaintiff's account, pro- 
duced a paper containing the flatement of the account, 
in which he made the balance 5/. 5/., which he /aid he 
was ready to pay^ but produced no money nor noies^- The 
plaintiff's attorney faid he could not take that fum, as 
his client’s demand was above 8/. This was held to be 
no tender : for there (hould have been an offer to pay 
by producing the money, unlefs the plaintiff dirpeiifed 
with the tender exprefsly, by faying that the defend- 
ant need not produce the money as he would not 
accept it. 

Rule difcharged. 


H 4 
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CASBS m TRINITY TEHM 


1808. 


7!utfifay, 
yune 30th* 


A colle^lor or 
renter of tbrn- 
pike tolls, 
though illtg<tlly 
appointed, 
Without the 
forms prtfcrib- 
ctl by tlic ait of 
parli/uncntymay 
Aill re .over, 
upon a count 
ior an account 
Aatcd, the 
amount ol the 
to Is lor which 
he had credited 
the dtfendanc 
paHiiig through 
the gate j no 
ohjcClion being 
made o the 
plaintiff ^s title 
by the trufteos 
or credito. s of 
the turnpike. 
i\nd till plain • 
tiff having fent 
to the defendant 
an account of 
the tolls due, 

\\ ho not K ng 
after fent 5/. 
inclofcd in a let- 
ter t® the plain- 
tiff, in w! itii 
he fitted thatlhe 
Ihould have the 
remainder next 
week, is evi- 
dence of fuch 
an account 
flatcd, and a re- 
cognition of the 
inteffate's title 
to be accounted 
with for the 
tolls. 


Peacock, Adminiftratrix of Peacock, againjl 
Harris. 

^j^IIE plaintiff declared, in aflumpfit, that the defend- 
ant was indebtefd to the inteflate as farmer and 
renter, appointed according to the flratute, of the tolls 
payable at a certain turnpikc-gatc, and at certain cranes, 
engines, and weighing-machines there duly eredted, for 
cattle and carriages of the defendant, which had travelled 
upon the turnpike-road and through the gate, and for 
other carriages of his, which had travelled on the faid 
road and been weighed at the engines, &c. : and that 
being fo indebted, he promifed payment to the inteflate, 
&c. There was another count for the gate tolls only, 
and a third on an account flated with the Inteflate. And 
there were three fimilar counts on promifes to the admi- 
niflratrix. At the trial before Chambre J, at Hereford^ 
the clerk to the turnpike commiflioners produced their 
book, by which it appeared that on the 3d of May 1803 
the gates, &c. in qutilion were let by them, in the mode 
preferibed by the flatute, to Peacock^ the inteflate, for one 
year ; after which he continued tenant, not under a frefli 
letting, in the form required by the aft, but under a 
written contradl produced from the papers of the com- 
miflioners, dated ifl of May 1804, figned by the intef- 
tate, and one Mill as his furety ; under which the in- 
teflate paid his rent to the clerk *, the h(l payment being 
made by the plaintiff on the 24th of July 1805, after the 
inteftate’s death, for \hc year’s rent ending ift of June 
preceding. The plaintiff's daughter then proved that 
(he lived with her father and mother at the gate ; that 

(lie 
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(lie kept an account of the extra toll : (/. e, for waggons 
over-weight ;) that her father, the inteilate, had made 
out an account of what was due to him from the defend* 
ant, amounting to 23/., which (he had delivered to the 
defendant about two months before her father’s death, 
who died in January - 805 : and in April following flic 
delivered to the defendant another account of 60/., in* 
eluding charges of over-weights orifiog, fome before, 
fome after her father’s death. That the defendant after- 
wards fent 5/. inclofed in the following letter : ** Mrs. 
Peacock inclofed you have five bills, value 5/., and you 
ftiall have the remainder next week. P. Harris* Here* 
ford^ July 3 ifl, 1805.” The defendant’s counfel infifted 
that the inteflate had no right to the tolls ; the contradf, 
after the firft year, not having been made in comformity 
to the ; and confequently that the plaintiff could not 
maintain the a£lion. And further, that the charges for 
ovei -weights, though contra£fed to be let with the other 
tolls, could not be fo let. But it is unneceflary to enter 
into the latter obje£lion, as it depended on the parti- 
cular w-ording of the claufes in the aft, and ultimately 
the Court thought it was not well founded. The jury 
found a verdift for the plaintiff for the amount of the 
firft bill delivered, deducting the part*payment ; and the 
defendant had leave to move the Court to enter a non* 
fuit ; which was done accordingly in the laft term. 


PCACOCK 


Hasais, 


Dauncey and Wigley now (hewed caufc againft the rule 
for entering a nonfuit, and admitted that the collector 
was not duly appointed under the a6t, and therefore that 
the fpecial counts could not be nfiaintained ; but they 
relied upon the account ftated, evidenced by the writ* 
ten account of the tolls fent in to the defendant by 

the 
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1808* the mteftatc, and by the defendant’s part-payment of 

p 5/., and promife to the plaintiff to pay the re- 

agninft maindcr. 

|1aHB2S. 

Abb$tt^ in fuport of the rule, objeded, amongll other 
matters, iff, That the truffees muff either let the tolls 
in the form required by the a£l \ which it was admitted 
had not been purfued, and therefore no title pafled to 
the leffee ; or he can only be confidered as their fervant, 
appointed to colle£l the tolls for them ; and then this 
action could not be maintained in his right, adly, If 
there were no original right of action in the plaintiff’s 
inteffate, the accounting to him or to her, would not 
give her a right to recover as upon an account ffated. 
3dly, There was no evidence of an account ffated ; to 
conftitute which there mull be a demand on the one 
hand, which is acceded to on the other ; but it does not 
appear that the letter referred to the prior den>and made 
for the tolls. 

Lord Ellenborough C. J. The firft queftlon is. 
Whether any account were ffated at all between thefe 
parties ? The evidence of this on the one fide are thp 
accounts fent in to the defendant ; on the other, the let- 
ter from the defendant to the plaintiff after her hufljand’s 
death, in which he inclofes 5/., and fays that (lie (hall 
have the remainder next week. Now that muff refer to 
the remainder of fame account previoufly in the contem- 
plation of the parties, which, not being fpecified in the 
terms of the letter, was to be afceriained by the jury 
from the reft of the evidence, and the circumftanccs of 
the cafe ; and they by their verdi£l have afeertained it to 
relate to the accou»it of the tells, which it appears was 
3 before 
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Itefore that time fent In to the defendant : and that Is 
evidence of an account dated between them. Then it is 
faid that this account was dated, with refpeft to the in* 
tedate, in a character in which by law it could not exid, 
becaufc he was not legally appointed colleftor of the 
tolls. But if t he di^ endant accoiinted ,withium in that 
charadter, having received credit fro m him as fuch ^ 
therebj^mittii^ him to be a perfon to be accounted 
with for the tolls, he fl^all not now be permitted to dif- 
pute his title to lecoverjhe balance of that account. In 
like manner as a tenant Is taken to admit the title of the 
landlord under whom he holds, and which he Is not per- 
mitted afterwards to difpute. It is a different quedion, 
whether the commifTioners might not difpute the intef- 
tate*s title to receive the tolls : though that might be 
the ground of an equitable account. But I do not think 
it neceffary to refort to the ground of an equitable ac* 
count dated ; for I go upon this, that the defendant has 
recognized the title of the party with whom he has ac- 
counted. Therefore finding nothing illegal in the items 
of the account, no breach of duty in the intedate, no 
compounding of the tolls in fraud of the of parlia- 
ment, but only giving credit for them to a future day; 
no collufive bargain in prejudice of the commifTioners ; 
and confideriiig that the defendant, who has accounted 
with the plaintiff, has thereby recognized her title to 
receive the tolls on account of the intedate, 1 think the 
verdl£t ought to dand. 


Peacock 

againfi 

Harris* 


Grose J. was of the fame oplnlon- 


Le Blanc J. I am glad that a medium of proof ha4& 
been found *to fuftain the judice of the cafe. It was a 

qnedion 
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loS 


1808. 

Peacock 

againft 

Hakbis* 


queftion for the jury to decide, whether by the defend- 
ant's having received the account of the tolls, and making 
no obje 61 ion to it, he did not recognize that fo much 
was due from him on that account. But it is faid that 
there is a fundamental objedlion to the charafler In 
which the plaintiff fues; for that the inteftate, not having 
been legally appointed colle 61 or, mud be taken to have 
received the tolls merely as the fervant of the truflees. 
But as neither the truflees nor the creditors of the turn> 
pike make any obje£lion to his title, (hall it be permitted 
to a third perfon, after having treated with the inteflate 
as a perfon legally entitled to receive the tolls, and having 
a£lua]ly fettled an account with him for the amount, 
(hall it be permitted to fuch an one now to obje£l to the 
plaintiff's recovery, not upon the fpecial count, but upon 
the account dated ? It has been alfo objedled, that the 
tolls are not the fubjeft of an a£lion, but, if refufed, 
could only be kvied by did refs upon the carriage, 
when pafling. The a£l, however, only fays that they 
(hall not be compounded for; it does not fay that 
credit (liall not be given for them, where there is no 
collufioii. Therefore when the jury have found that 
the defendant has accounted with the plaintiff for thefe 
very tolls upon the footing of the intedate's title, he fhall 
not be permitted now to difputc that title upon the count 
for the account dated. 


DAVLEtr J. concurred- 


Rule difeharged. 
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Higham, and Elizabeth his Wife, againjl 
Ridgway. 

U PON error brought to reverfe a recovery fufFcred 
by Wm. Bowden^ the younger, of certain lands 
in the county palatine of Chejler^ of which he claimed 
to be firft tenant in tail under indentures of the i6th 
and 17th of December it appeared that the pre- 

mifes were limited in remainder to the firft fon of the 
body of Wm. Bowden^ the father, in tail, with remain- 
der to the fecond and otlier fons in tail, remainder to the 
daughters in tail : under which laft limitation the plaIntifF 
Elizabeth claimed, in default of heirs male of Wtn, 
Bowden the father, as heir of the body of Mary^ his only 
daughter. The record fet forth the recovery, which 
was of the Sefllon at Chejer^ on the i6th of April 
29 Geo. 3., and appeared to have been acknowledged at 
Macclesfield on the 15th of April 1789, and that an affi- 
davit was fworn on that day by Wm. Morley^ Wm. 
Bowden fen., and Mary the wife of John Onne, in which 
Wm. Bowden fen. fwore ** that IVm. Bowden the younger 
was born on the fecond of April 1768, but that being a 
proteftant dilTenter, no entry was made of his baptifm 
in any regifter.” And Mary Orme fwore that flie was 
aunt to Wm. Bowden jun., and well remembered that 
he was born in the beginning of April, and before the 
15th day of that month in the year 1768.” Andjhe 
error afligned was that it appeared in the record, &c. 

Bowden ]\xn., on Friday in the aforefaid Sef- 
fion at Chefter^ appeared by attorney and warranted the 
tenements, &c. to E. (the tenant), &c.: but that Wm. 

Bowden 


icj 

1808. 


I'burftUy, 
'‘June 30th. 


If 3 ]?crfon have 
pc^ci^ar means 
of knowing a 
fadt, and make 
a dccl.ir.ition or 
written entry of 
that laft, which 
is againd bis in- 
tereft at the 
time, it is evi- 
dence of the 
faft as between 
tiiird perfont 
after his death, 
it he could liavc 
been exanuned 
to it in his life- 
time. And 
therefore an en- 
try m?:de by 
man midwife 
in a hook, of 
having delivered 
a woman of a 
child on a cer- 
tain day, refer- 
ring to his 
le.Jger in which 
he had made a 
cliai ge for his 
attendance, 
which was 
marked as /a/d’, 
is evidence 
upon an iflfue as 
to the age of 
fuch child at 
the time of his 
afterwards fuf- 
fering a rcco* 
very. 



!!• 

i8o8. 


Hiqnam 

mgaiin^ 

Kidoswat* 


GASES IN TRINITY TERM 

Powden jun. was then an infant within the age of 
years, viz. 20 years and no more. And on joinder ini 
error, the iffue was, Whether Wm. Fowden,^ th« 
younger, at the time of his appearance and warranty, 
and voucher to warranty, and aifo at the time of the 
giving of the faid judgment (of recovery) was an infant 
within the age of 21 years, to wit, of the age of 20 years 
and no more.” 

At the trial at Chefler it appeared that Wtn. Fowdert 
jun. died on the 31ft of 1792, having before 

made his will| and Wm. Fowden fen. the father, died on 
the 20th of March 1806: but Mar-j Orme^ the aunr, 
was (till living, and examined as a witnefs by the de* 
fendant in fupport of the faff as fworn to in her affi- 
davit 5 but the accuracy of her recolledion as to the pre- 
eife day of her nephew^s birth was rendered doubtful by 
circumflances which came out upon crofs* examination. 
And on the part of the plaintiffs, it was, amongft other 
things, proved by a neighbour that Wm. Fowden^ the 
father, and his wife, lived at Bramhally where William^ 
the fon, was born ; that it was on a Friday. That he 
was dcfired by the father to fetch Mr. Hewitt^ the man- 
midwife, who lived at Stockport^ about three miles and 
a half diftant : the witnefs, however, had occaGon to 
go clfcwhere, and another perfon was fent to Mr. Henuitt^ 
and on the witnefs’s return the fame evening Mrs. 
Fonvdett was brought to bed of a fon. That the wife of 
Richard Fallow^ who lived half a mile off, was alfo de- 
livered on the fame day. The perfon who was fent to 
Mr. Hewitt*^ corroborated this account, and knew young 
Fallows and young Fowden as they grew up, who ap- 
peared about the fame age. Another witnefs alfo proved 
tlie birth of young Fowden on a Friday^ (.the particular 

day 
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day of the week was proved by reference to market-day 
and other collateral circumftances by the feveral wit- 
nefles), and that he faw Mr. Hewitt at Fowden's houfe. 
Fallows^ the fon, alfo proved his growing up with 
Fowdeuy the fon \ that they ufed to dif^.ute which was 
tho eldeft ; but they weie both born on the fame day ; 
and he had been told this by Fowden^s father and mother. 
His own birth-day was on the aad of JpriL Other wit- 
nefles alfo depofed to the fame efFeft. John Hewitt 
was then called, the fon of the man midwife who deli- 
vered Mrs. Fowden ; and he proved the death of his 
father 20 years before, and produced certain books (on 
which the queftion of evidence arofe) in which his fa- 
ther had been ufed to make regular entries of all matters 
relating to his buGnefs, with their dates, immediately on 
his return home: and the entries in queilion were 
proved to be in his father’s hand-writing. Thefe entries 
were tendered in evidence to flicw the precife day of the 
birth of Wm. Fowden jun. The evidence was objefted 
to ; but the Court determined to receive it, referving the 
point. The entries in queftion (which were preceded 
and followed in order of time by others of the like na- 
ture) were as follows. 


t 8 o 8 . 


Hicham 

a^ainfi 

Riogeway. 


“ 22 Jpri/ 1768. 

38 w- Richard Fallows's wife. BramhalL Filius circa 
hor. 9, matutin : cum forcipe, 8cc. 
paid.'' 


Then followed in the f ^m*^ C'?- ;r: 

without any intervening 

(jji Thr- -K r f '•• J the r lgT 
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1808. 

Hickam 

mgainft 

Ribgxway. 


i/. Wm^ Fowden junf*** {a) wife* 79 (A)r 

iiliits circa bor. 3 po(l merid. nat. &c«” 


Wm. Fowden 1768. 

Aprills 22. Fillus natusi &c. 

wife — — I 6 1 ' 

26lh. Hauftuspurg. — ^ o ij o 


Pd. 25th 1768. 


The jury found| on this evidence, that Wm. Fowden jun. 
who fufFered the recovery, was not born on the 2d, but 
on the 22d of April 1768* 

topping and Taies fliewed caufe againfl; a rule for a 
new trial, and contended that the entries in quellion, 
proved to be in the hand-writing of the man-midwife, and 
to have been regularly made from time to time in the 
courfe of his bufinefs, were evidence of the time of the 
birth of Wm. Fowden the fon, as having been made by 
a perfon poirelTing a competent knowledge of the faff, 
and difeharging the party on whom he had a claim in the 
firft inllance for his medical attendance. Similar evi- 
dence has been admitted in other cafes. In Warren d. 
Webb v. Greenville {c) the quedion was, Whether there 
had been a furrender of part of the eftate, which was in 
jointure to the widow at the time of the recovery fufFered 
by the fon tenant in tail ; without which there was no 

[a) This was the defignatlon at that time of the father of the fTHliam 
Towdenlw, in queftion. 

(*) Thcfe figures referred to the ledger, the entry in which follows. 

{() 2 Stra, I 

good 
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good tenant to the praecipe for that part, and the reco- 
very was inefFc£lual for fo much. It was infifted that a 
furrender ihould be prefumed at that diftance of time (a) i 
and to fortify that prefumptlon the debt-book of the 
family attorney, who was dead, was produced, wherein 
he charged fo much for fuffering the recovery, including 
feveral items for drawing and engroffing the mother’s 
furrender : all which charges appeared by the book to 
have been fatW. And this was held to be good evidence 
after the death of the attorney, who, if living, might have 
been examined to the faft. This report of the cafe is 
in the main confirmed, as to this point, by Lord Manfm 
fiddi in Goodtitle d. Brydges v. The Duke of Chandos ; 
with this addition, that a receipt had been given upon 
the bill, which contained the articles, for drawing and 
cngrolTing the furrender. Though Lord Mansfield feems 
to have thought that Sir John Strange had not laid fulE- 
clent (Irtfs in his report upon the prefumptlon ariling 
from length of time. So rentals or (leward’s accounts, 
with payments marked on them, are always received in 
evidence (c), even againft third perfons. In Herbert v. 
Tuckal {d)y upon a qutilion, whether one was of full age 
when he made his will, an entry made by his father in 
an almanack of the day of his fon’s birth was allowed by 
the Court, on a trial at bar, to be drong evidence : and 
yet that was no queftidn of pedigree, and therefore not 
within the exception which allows the hearfay declara- 
tions of the family to be evidence in fuch cafes, any 

more than the . declaration of a father as to the place 

< 

{a) Thf trial was in 1740. (b) ^ Burr. 1071, i. 

(f) 12 yin. Abr, 90. tit. Ev\dtnctnpL 13 and 14. Sarrj v. 

4 Term Rfp. $14. and Stead v. Hfaeon, ib^ 669. 

(*/) r. Ray, 84, 

Vot. X. I of 
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1808. of his fon’s birth; which was reje£bed as evidence in 

* Tihe Kinc v. 27 v InhahttanU of Erith (<?). 

Higham * J \ ! 

againli 

Ridcway* 

Matiley Strjt., and John Williams^ contia. The quef- 
tion, whether thtfe entries be evuiencc, cannot depend 
on their apparent accuracy, but on this, whether the de- 
clarations of a third perfon, by parol or in writing, as to 
a faft, which may be fuppofed to have been within his 
knowhdge at the time, can, after his death, be given in 
evidence, inertly becaufe in the fame breath or writing, 
he admitted that a claim of his own refpefting fuch 
faft, if true, had been difeharged. Ever fince the cafe 
of The King v. Erlfwtll (^), it lias been confidercd that 
hearfay is not evidence of a particular faft, except in 
proof of a pedigree ; and that exception has always been 
confined to the ftritl faft in iffiie of defeent or primo- 
geniture in proof of pedigree : and has always been rc- 
jefled in collattral irquiries; as of the place of birth, 
upon a queftion of fettlcment, in The King v. Erith, 
And perhaps the cafe of Herbert v. Tuckal^ which might 
have been a qucltion between the heir at law and de- 
vifee, may have pafled as a queftion of pedigree, with- 
out adverting to this diftinftion. Now here the prccife 
fafl in iflfue was, ‘‘Whether Wnu Foivden^ the younger, 
at the time of his appearance and warranty, &c. was an 
infant within the age of 21 years?” &c. in which no 
queftion of pedigree is involved. But not even in quef- 
tiohs of pedigree have the declarations of any others 
' than members of the family been received in evidence ; 
and the evidence giv«.en here was of the declaration of a 

^a) 8 £ajl, 53g» 

(i) 3 Term Rep. 707. (and fee Rex v. Fertyfrjftorte, 1 Eajt^ 54. where 
the queUIon was finally fet at re A.) 


ftranger, 
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ftrangcrj for fuch the apothecary muft be taken to be. 1808. 

The admifilbilicy, therefore, of the evidence (lands wholly 

upon the ground that the entry made by him, taken alto- againfi 

Ripgway. 

gether, difoharged his own claim* All the cafes on this 
head reft upon the original authority of JVarren d, Webb 
V. Greenville (o), which by the explanation afterwards 
given of it by Lord Mansfield (b), turned mainly upon 
the prefumption of the furrender arifing from lapfe of 
time ; and his very folicitude to explain this (hews that 
he was not fo well fatisfied of the admiffibility of the 
entries in the attorney’s bill book, which he fays was 
ftrongly litigated : and he concludes bis ohftrvations by 
faying that Sir y. S/range*s report is incorrc£l. Both in 
Barry 'v. Bebbington (c), and in Stead v. Heaton (d)^ the 
perfons whofe entries were given in evidence had in the 
firft inftance charged themfelves with the receipt of 
money, for which they were accountable to othersi to 
whom their accounts were delivered : but where the en- 
tries of the receipt of rent had been made by the owner 
of the eftate himfelf, as in Outram v. Morenvood {e\ they 
were held not to be evidence cycn to prove the identity 
of the land in a caufe between other perfons. And on 
the fame principle Lord Kenyon^ in the cafe of Calvert v. 

The Archbijhepof Canterbury (/), ruled that an entry of an 
agreement for a pair of horfes, made in the plaintiff’s 
books by his fervant, who was dead, was not evidence to 
charge the defendant for the hire of them, becaufe the 
fervant did not thereby charge himfelf. So this, being 
an entry made merely for the party’s own ufe, muft be 
conGdered as res inter alios a£la. The cafe of Roe d* 

{a) ^ Stra, 11x9. { 6 ) In Goodtitlev. Duke of Cbandss, i Burr. loji. 

(c) 4 Term Rep, 514. {d) lb. 669. (e) 5 Term Rep. i2X. 

{/) 4 
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Brune v. Rawlings [a) went on a difFcrcnt ground ; for 
there the letter written by a former fteward of the eftate 
to the then tenant for life, containing a particular of the 
ancient rents, &c. was by him handed down amongft the 
muniments of the eilate to the fucceeding tenant for life, 
and preferved by each againji his own inUrefl^ as an 
authentic document ; and on this ground it was held to 
be evidence of the ancient rent againll the Icflee of the 
lad tenant for life, by whofe acknowledgment of the 
fa£l fuch IciTee was bound. They alfo noticed that the 
apothecary’s difeharge of his demand was not made upon 
the entry as to the time of the child’s birth, but only in 
the ledger to which the entry referred. And they ob^ 
ferved upon the dangerous confequence of introducing a 
laxity in the rules of evidence by extending the excep- 
tions of hcarfay evidence of particular fads beyond the 
drid queflion of pedigree, and that clafs of cafes where 
entries had been made by Rewards and fiich like, to 
charge themfelves in account with the payment over cf 
Aims they had received in right of others, to whom thofe 
accounts were delivered. 

Lord Ellenborough C. J. I lliould be extremely 
forry if any thing fell from the Court upon this occafion 
which would in any degree break in upon thofe found 
rules of evidence which have been eftabliflied for the fe- 
curity of life, liberty, and property : but in declaring our 
opinion upoo the admiflibiiity of the evidence in queftion, 
we fliall lay down no rule which can induce fuch ruinous 
confequences, nor go beyond the limits of thofe cafes 
which have been often recognized, beginning with that 
of Warren v. Greenville* The qucftion is, Whether the 


(<i) 7 179. 


books 
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books of a man -mid wife, attending upon a woman at the x8o8. 
time of her delivery, and making charges for fuch his 
attendance^ which he thereby acknowledges to have been 
paid, are evidence of the time of the birth of the fon, as 
noted in thole entries ? That the books would be evi- 
dence in thfmfelves, as recording this event of the birth 
and other fimilar events in the courfe of his attendance 
on his patients, at the feveral limes when they took place, 

I am by no means prepared to fay. Nor is my opinion 
in this cafe formed with reference to the declarations of 
parents, &c. received in evidence, as to the birth or time 
of the birth of their children. But I think the evidence 
here was properly admitted, upon the broad principle on 
which receivers’ books have been admitted; namely, that 
the entry made was in prejudice of the party making it. 

In the cafe of the n ceiver, he charges himfclfto account 
for fo much to his employer. In this cafe the party re- 
pelled by* his entry a claim which he would otherwife 
have had upon the other for work performed, and me- 
dicines furnifiied to the wife ; and the period of lier 
delivery is the time for which the former charge is made ; 
the date of which is the 22d of Jlpril \ when, it appears by 
other evidence, that the man-midwife was in fatl attend- 
ing at the houfe of JVm, Fowden. If this entry had been 
produced when the party was making a claim for his 
attendance, it would have been evidence againft him, that 
his claim was fatisfied. It is idle to fay that the word 
paid only (hall be admitted in evidence without the con- 
text, which explains to what it refers : we mud there- 
fore look to the reft of the entry, to ftc what the demand 
was, which he thereby admitted to* be difeharged. By 
the referei)ce to the ledger, the entry there is virtually 
incorporated with and made a part of the other cntryi 

I 3 of 
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l8o8« of which it is explanatory. So far, therefore, the cafe 
" of Warren v. Greenville, if it be law, is an authority in 

HreKAM . ^ ^ ' 

agawfi point to the prefent cafe. But it is fuppofed that after 
the evidence of the folicitor’s book there had been re- 
ceived, the Coutt had repented of their decifion, and 
put the cafe to the jury entirely on the prefumption of a 
furrender from length of time. But how does that ap- 
pear, either upon the report in Strange, or by what fell 
from Lord Mamfield in ihe cafe in Burrow^ Warren v. 
Greenville was decided in the year 1740, about 40 years 
. after the time when it was infilled that the furrender 
fhould be prefumed to have been made. And to fortify 
that prefumption, the report fays that the defendant of- 
fered the attorney’s debt-book in evidence, containing 
charges for drawing and engroffing the furrender, which 
St appeared by the book were paid. This evidence was 
objc£led to, but allowed by the Court, who thought it 
materia], upon the inquiry into the reafonablenefs of 
prefuming a furrender, and not to be fufpe£led to be 
done for this purpofe. The entries were read accordingly* 
But the Court afterwards declared << that without that 
circumftance they would have prefumed a furrender : and 
dcfired it might be noticed that they did not require any 
evidence to fortify the prefumption after fuch a length 
of time.” Now what is the fair inference to be col- 
]e£led from that report ? not that the Court doubted at 
all whether the evidence of the entries in the book had 
been properly received : but that they were afraid that 
by fortifying and buttrefling up, by this further evidence, 
a prefumption fo (Irong from the mere lapfe of time 
they might be fuppdfed to have weakened that prefump- 
tion ; which they wiflied to guard againfl. And this is 
ID fubflance the account which Lord Mansfield himfelf 

gives 
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gives of that decifion in the cafe in Burronv. But he i8o8. 

alfo Rates that the point of evidence was ftrongly Hti- 

- Hicham 

gated ; which fliews that it did not pafs without much againft 
difcu(Goii and confideration : and his account of the fact 
there given in evidence, fo far from flic wing the report 
to be incorrefV, is a (Irong confirmation of it in the ma« 
terial circumftancc. Here it appears diftinftly from 
other evidence that there was the work done for which 
the chaige was made: for the man-midwife was feiit for 
by the father, and he attended at the houfe on the day 
when the mother was delivered : and the difeharge in 
the book, in his own hand-writing, repels the claim 
which he would otherwife have had againft the father 
from the reft of the evidence as know appears. There- 
fore the entry made by the party was to his own imme- 
diate prejudice, when he had not only no intereft to 
make it, if it were not true, but he had an intereft the 
other way, not to difeharge a claim which it appears 
from other evidence that he had. The evidence, there- 
fore, in this cafe was properly received, as well upon the 
authority of the cafe of Warren v. Greenville as upon 
principle^ 

Grose J, General rules of evidence are of the great- 
eft confequence ; for cither admitting Evidence of a fail 
when it Ihould be excluded, or reje£fing it when it ought 
to be admitted, would (hake the fecurity of all property : 
the right decifion, therefore, of every cafe of this fort is 
of great importance, But it is very difficult fometimes 
to diftinguifh the nice (hades of difference between cafes 
of this defeription ; and therefore I am always glad to 
find an exprefs authority on which I can fet my foot. 

The cafe of Warren d. Webb v. Greenville is of that fort, 

1 4 which 
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vhich ought not now to be called in doubt, having been 
confirmed in the fubfequent cafe by Lord Mansfield^ and 
(ince that again by this Court. Relying^ therefore, upon 
that authority, which applies mod drongly to this cafe, I 
think the evidence was rightly admitted. And even 
without the entries, I think there was evidence fuiScient 
to find the verdi£t which has been given, though thofe 
entries put the matter out of all quedion. 

Lfi Blanc }• On inquiring into the truth of fafls 
which happened a long time ago, the Courts have varied 
from the dri£l rules of evidence applicable to fa£ls of the 
fame defcription happening in modern times, becaufe of 
the difficulty or impoffibility by lapfe of time of proving 
thofe fa£ls in the ordinary way by living witnelTes. On 
this ground, hearfay and reputation, (which latter is no 
other than the hearfay of thofe who may be fuppofed to 
have been acquainted with the fa£t, handed down from 
one to another,} have been admitted as evidence in parti- 
cular cafes. On that principle dands the evidence in 
cafes of pedigree, of declarations of the family who are 
dead, or of monumental inferiptions, or of entries made 
by them in family biblcs. The like evidence has been 
admitted in other cafes, where the Court were fatisfied 
that the perfunt whofc written entry or hearfay was of- 
fered in evidence had no intered in falfifying the fadl, 
but on the contrary had an intered againd bis declara- 
tion or written entry ; as in the cafe of receivers' books. 
I do not mean to give any opinion as to the mere declara- 
tions or written entries of a midwife who is dead, re- 
fpe^ing the time of *a perfon’s birth, being made of a 
matter peculiarly within the knowledge of fuch a perfon : 
it is npt nccefTary now to determine that quedion \ but 

I would 
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I would not be bound at prefent to fay that they are not 
evidence. But here the entries were made by a perfon * 
who^ fo far from having any intereft to make themi had 
an intered the other way ; and fuch entries againfl; the 
intercd of the party making them are clearly evidence 
of the faft (latedj on the authority of the cafe of War^ 
ren v. Greenville^ and of all thofc cafes where the books 
of receivers have been admitted. I underdand the ex- 
preffions ufed by Sir John Strange, in his report of that 
cafe, very differently from what they have been argued 
to mean. There was a prefumption there of a furrendcr 
from the circumdances of the cafe, and from length of 
time; and befides that prefumption fo arifing, there was 
a confirmation of it by the entry in quedion. The 
Court only faid that there was fufficient to prefume the 
furrendcr, without the evidence of the entry; but not 
that they had any doubt that the entry was evidence. 
And this account of it is, 1 think, confirmed by Lord 
Mansfield in the cafe in Burrow ; who fays that the point 
was much debated, and explains the obfervation made 
by Sir John Strange at the conclufion of bis report. 
Then I cannot didinguilh this from the cafe of Warren 
v. Greenville^ nor from thofe of receivers’ accounts^ nor 
from Roe d. Brune v. Rawlins* The reafons given for 
adrnitting the evidence in the latter cafe apply alfo to the 
prefent, though I think in a much ftronger degree. And 
1 cannot agree to didinguifh the entry from the ledger in 
favour of the obje£fion; for in the ledger, in which 
Hewitt difeharges his claim^ the date is mentioned ; but 
at any rate that is not weakened by its correfpondence 
with the other entry. 
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l8o8* Batlet J. This was no officious entry made by one 

.7 who had no concern in the tranfadion : lie had no in- 

fllGNilM 

^againji tereft in making it: and as he thereby dif^h^irged an 
individual ag'ainft whom he would otherwife have hid 
a claimi I think the entry was evidence by all rhe autho* 
rities. There were two entries read, the one following 
the other, without any intervening date; the hrfl; of 
thefe, relating to Fallows^ is dated the azd of April 
1768 ; and this is marked as paid: the next, as to Fi^wden^ 
is not dated there to be paid ; but it refers to a particular 
^ page in the ledger, where the charge againft Fowdm is 
made, including items, one of which is for delivering 
his wife, correfponding in date with the former entry ; 
and there he dates himfelf to have been paid for his 
work and medicines. Therefore, if he had brought an 
a£lion for his work, and had received notice to produce 
his books, this entry would have difeharged the father. 
Now all the cafes agree, that a written entry, by which 
a man difeharges another of a claim which he had againft 
him, or charges himfelf with a debt to another, is evi- 
dence of the fa6i which he fo admits againft himftlf, 
there being no inteteft of his own to advance by fuch 
entry. In Outram v. Morewood the entry made was for 
the party’s own intereft who made it; for he entered the 
receipt of rent from another perfon ; ^erefore, if Aat 
had been evidence for him, or for thofe claiming under 
him, it would have been fumifliing evidence for himfelf 
of a right to the eftate. But the principle to be drawn 
from all the cafes, beginning with Warren v. Greenville 
down to Roe v. Rawlinge, is that if a perfon have pecu- 
liar means of knowing a fad, and make a declaration of 
that fad) which is againft his intereft, it is clearly evi. 

denc« 
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dence after his death, if he could have been examined 
to it in his lifetime. And that principle has been con- 
ftantly a£led upon in the cafe of receivers* accounts. 

Rule difcharged. 
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Horwood and Another, Executors of Coare, ■ 

againji Underhill. 

TN debt on bond, made to the teftator on the a 4th of tm grantor <rf 

^ ^ an annuity and 

December 1796, for 2800/. the bond and condition lis funues hav^ 

' ^ ^ u i. givtn their 

were fet out upon oyer, by which it appeared that the joint and ftveral 

defendant and others jointly and fever ally bound them- they bound 

felves and their and each of their “ heirs^ executors, and 

adminiftrators,” in the penal fum of 280c/., conditioned 

to fecure to the teftator an annuity of 155/. iir. \d. f. cure the an- 

nuity, a memo- 

during the life of the longeft liver of the obligors, in rial Uating gc- 

confideration of 1400/. to them paid: and then the de- they became 

fendant pleaded, amongft other pleas, 2dly, That no 

memorial of the bond was inrollcd in Chancery, purfu- 

ant to the flat. 17 Geo. 3. c. 26. adly, That a memorial out ft-ting iliat 

n V 1 tht^ became 

of the bond was inrollcd by the teftator on the yih or ja» jointly aadjeve* 

• 1 rj/Ai bound, ai 

ntbary 1797, which memorial was fet out in tnc pica, not being in- 

wherein it is only ftated that the obligors became bound to theextmof*** 

the teftator in 2800/-, conditioned for payment by them, 

or any of them, or any of their heirs, executors, or ad- 

miniftrators to the teftator, of the annuity, &c. without tent of the fe- 
ll cunty in refpea 

ftating that they bound thcmfclvcs jointly and f ever ally ^ totiniriiWri; 
and their and each of their heirs^ executors, and ad nil* bound as per- 
niftralors and that no other memorial of the bond was 
iurolled. The fame queftion w’as raifed by the isth ;;'^“***®* 
pica, which ftated that the defendant ought not to be 
charged, &;«• becaofe for better fecuring the annuity in 

the 
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- 1 808. the condition of the bond in fuit mentioned, P. Giblety 
by his bond of the farce date, became bound to the tefta- 
againft tor ill 28oo/.| for which he bound himfelf, his heirsy 
executors, and adminiftrators and that the tcftator 
caufed a memorial of that bond to be inroiled ; which 
. does not (late that P. G. thereby bound his heirs, cxe* 
cutors, or adminlftrators.” The replication to the ad 
plea alleged that a memorial of the bond, fuch as is fet 
\ forth in the 3d plea, was inroiled in time, purfuanc to 
the (latute: and demurred generally to the 3d and 15th 
pleas. And the defendant by his rejoinder demurred 
generally to the replication to the ad plea. 

Holroydy for the plaintiff, after obfcrving that this cafe 
arofe out of the fame tranfadion and fecurities, which 
bad come before the Court in Coare v. Gihlett {a) ; con- 
tended, i(l, that it was no obje£lion to the memorial, 
that it only dated that the obligors became bound to the 
tedator, when it appeared that they w^cre jointly and feve* 
rally bound: for dating that they were bound, generally, 
does not exclude the fa£l of their being jointly and fe- 
verally bound. Nor was this held to be any obje£lion in 
the former cafe \ for the Cemri there were of opinion, 
that taking the whole of the memorial together, though 
it was at fird dated generally, as here ; yet it appeared 
by the recital of a fubfequent bond in the memorial, that 
the bond in quedion was a joint and feveral bond ; and 
therefore there was no inconfidency, nor any untrue 
datement in that memorial-, as in another cafe there 
cited of IVilley v. Canvthorne (i), where the memorial 
having dated that the obligors were feverally bounds 

{a\ 3 Eaji> 461. and again in 4 £4^, 85. (S) i Eafi, 398. 

whereas 
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whereas they were bound jointly as well as five- 
rally ^ the variance was held to be fatal. The an* 
nuity a£l {a) does not require this particularity. 
[^Knodc^ contra, faid he did not mean to iniift on this 
objc£iion \ to which The Court alTented.] Then, adly^ 
It was not necedary to (late in the memorial that the 
obligor bound his heirs as well as bimfelf. It certainly 
was not necelTary to (late that he bound his enecutors 
and admintftrators i becaufe having bound himfelf, the 
law would of courfe bind them. And though heirs 
would not be bound unlefs named $ yet the annuity acl 
does not require that they (hould be named. The firlt 
claufe only requires that the memorial (hall contain the 
date of the bond, &c. and the name of all the parties, 
&c. s which could not be meant to include heirs^ as 
thefe mud be uncertain at the time ; but mud be in* 
tended of the grantors and grantees, &c.. [Lord Ellen-^ 
borough C. J. The defendant’s argument will be that 
this is an improper defeription of the indrument aflur* 
ing the annuity.] The a£l fets forth the particular 
parts of the indrument, which it requires to be dated, 
in which heirs are not ii^luded, unlefs they fall under 
the defeription of parties. Many of the obje£tions taken 
in Q Callaghan and Ingilhy (^}, and Mouys v. Lcale (c), 
were anfwered by the Court faying that the adl did not 
require the feveral matters fuggeded to be inferted in the 
memorial, though certainly forming parts of the deferip- 
tion of the indrument. And where objeidions of this 
fort have prevailed in other cafes, they have been where 
truds, omitted, qualified and altered thofe which were 
dated in the memorial. 

(a) 17 3« o aS. (^) 135. (<) I T^rm Rip. 411. 
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i8c8» KnoXf contra. The obje^ of the annuity aft was to 
Hr^woftD require the real tranfaftion between the parties to be 
irKD£«MijLjL. flawed in fubftance in the memorial; which has not 
been done here. The not naming the executors and ad- 
' mintjlraiors of the obligor^ though not a literal, is yet a 
fubAantial compliance with the aft, becaufe the law 
binds them ; but the heir not being bound| unlefs ex« 
prefsly named (a) ; and though in faft named, not being 
noticed in the memorial ; the real tranfaftion is not ex- 
prefled : the true conflderation does not appear in the 
memorial, becaufe it flates a fecurity of lefs value than 
that which was bargained for. The heir, when named, 
qua £f/>,1s a party ^ though the perfon may not be known 
at the«time ; but that is not neceflary, becaufe it is in his 
quality of heir only, that he can thereafter be liable. In 
Hart V. Lovelace (^), it was held not enough to Aate that 
all the inflruments were atte Aed by J?., C., &c. or one 

of them ; without (hewing the names of the refpeftive 
witnefles to the refpeftive inflruments. And in Willey 
V. Cawihorne {c)^ Lord Kenyon^ in reafoning on the ob- 
jeftion which there prevailed, namely, that the obligors 
were only dated to be feverally^ inftead of jointly and [eve- 
tally bound, the memorial does not truly deferibe the 
fecurity as to the extent of it and the omiflion of the 
remedy here againft the heirs is more important than the 
flip in that cafe. 

Holroydj in reply, was afked by Lord Ellenborough 
what he meant to argue would be a fufficient defeription 
of a bond ; whether it* would be fuiGcient to fay that a 
hndoi fuch a date was given by the party: whether it 

(j) Crojf^jt V. Honor^ i Vtrn^ i8o« (^) S.TVrw Rep. 471. 

((} I £<2^,400. 

£an 
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can be faid be a fufiicient defcriptlon of it| unlefs it be 
fiaeed A'ho are bound ? To which he anfwered that the 
thltgor is, properly fpeaking^ the only perfon who is hound: 
the though nanf\ed, is only bound in rerpedi of real 
aflets by defeent : it is the property ^ therefore, and not 
the perfon of the heir which is bound. But it is fufficient 
that the a£l does not require this fo be Bated : nor is 
there any reafon for extending the words of it in this in- 
ftance ; becaufe no information is conveyed, which would 
not be prefumed without it. 

. Loird Ellenborough C. J. If this were res Integra, 
I (hould have great doubt whether full eB'edt ought not 
to be given to Mr. Holroyd!^ argument, that it is fufH- 
cient to Bate in the memorial thofe things only which 
the of parliament exprefsiy requires : but we are now 
called upon to decide this cafe after a feries of decifions 
have impofed a line of conBruflion upon us, which, 
with fecurity to other parties whofe rights have been 
thereby affefted, we cannot fafely recede from. The 
a£I requires that a memorial of every bondy &c. (hould 
be inrolled ; what then will fatisfy thofe words ? Unlefs 
they have fome meaning, it would not be neceflary to 
fet forth the penalty of the bond, whether it created a 
charge of loo/. or of loool . } for the aft does not pro- 
ceed to make mention of the penalty amongB the enu- 
merated circumBances exprefsiy required to be Bated. 
If then the mem^' ! niuB contain a defeription of the 
feveral inBruments aflTuring the annuity beyond the ex- 
prefs letter of the a£l, as the cafes,upon it have in feve- 
ral InBances decided, it feems alfo material to Bate who 
are bound by the bond, and whether the obligor has 
bound his hiirsy who can only be bound if named ; and 
14 if 


127 

x8o8. 


lioRwooa 

againft 

Uni>£rmilu 



128 

i8o8. 

HokVTOOD 

againft 

UMDtKHlLL. 


CASES IN TRINITY TERM 

if they be named in the bond and not in the memoxxalf 
how can the memorial be faid to defcribe truly the extent 
of the fecurity ; which was confidered to be neceflary by 
Lord Kenyon in the cafe of WiUey v. Canvthorne* And it 
is not fufficient to fay that the efTeft of fuch a bond is 
to bind the property of the obligor in the hands of the 
heir, and not the perfon of the heir ; for the heir himfelf 
is bound in refpeft of the property. Nor can I adopt the 
argument that it was unneceflTary for the memorial to 
ftate this, becaufe of the probability that the heirs (hould 
be bound. For if the extent of the fecurity be required 
to be dated, it ought not to be left to conjeAure, how-^ 
ever probable. Founding myfelf, therefore, rather upon 
the authorities condruing this a£):, than upon the more 
literal cqndruflion which I Ihould have been inclined to 
put upon it in the fird indance, I think this memorial is 
defe£live for want of dating that the heirs of the obligors 
were bound by their bond. 

Le Blanc J. {a). The only qucdion now made arlfcs 
on the memorial dating that the obligors became bounds 
without dating tl^at they bound their heirs, executors/ 
&c. And this omiflion affeds as well the bond of the 
principal as of the fureties. The other objection as to 
its being only dated that they became bound, generally, 
without dating that they were jointly and feverally bounds 
has been properly given up, after the cafe of Coare v. 
GibletU With rcfpeft to the principal objedlion, it is 
faid to be only necelTary to inrol a fecurity or afliirance 
for an annuity in thofe particulars which are exprefsiy 
required by the a£l. But that is certainly too limited a 
condruAion % becaufe It would not then be necelTary, as 


(tf) Grcje J. was abfent. 
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it Is not exprefbly required by the to defcribe the 
Extent of the fccurity or alTurance, whether for a greater 
or lefs amount ; and yet that mud have been intended. 
By the fame rule, it would-be fufficient to date the bond, 
without dating the condition of it, if it had one ; though 
the extent of the fecurity would depend mainly upon 
that. And fo there is a great dilTeTence, as to the extent 
of the fecarity, whether or not the obligor bound hiS 
heirs. In the cafe of Mouys v. Leake and Jones^ which 
has been in Tided on^ Leake y the grantor of the annuity, 
had given tlie fecurity of a rent-charge out of his bene- 
fice, and had alfo covenanted to pay the annuity ; and 
jonesy the furety, had alfo given his perfonal covenant to 
pay the annuity on Leakers default; and the memorial 
had dated the covenant by Jonesy but not the perfonal 
covenant of Leake : and Lord Kenyon held it fulBcient to 
date Leake as the grantor of the annuity, without dating 
his covenant to pay It ; becaufe it was not iiecciTary to 
date all the covenants in a deed, unlefs they modified 
the grant itfclf. That authority, therefore, will not help 
the argument. But the cafe which principally bears 
upon this is Willey v. Cawtherney where a joint and feveral 
bond was dated in the memorial as a feveral bond only, 
which was held ill : and both Lord Kenyon and Mr, Judice 
Lawrence confidered that the extent of the fecurity and 
the nature of the remedy which the grantee would have 
to recover the annuity were material to be dated truly : 
and that as the fecurity and the remedy were different in 
the cafe of a joint and of a feveral bond, the datement 
given of the extent of the fecurity in the memorial was 
jjLOt correal. So here, it makes a great difference whe- 
ther the fecurity be given in fuch a form as will bind the 
obligor, In refpe^ of his re::l property, during his life 
VoL. X. K only. 


1808 


Hob WOOD 
agalnft 
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GASES IN TRINITY TERM 


1808. 


Horwood 

agahi/i 

Vnoi^hxll. 


fridayi 
July ift. 


In a Icafe of 
ground^ with 
liberty to make 
a warercourfe 
and ere£l a mill, 
the le^ee cove- 
nanted for him* 
felf, his exccu* 
tors^ &c. uni 
ujignsy not to 
hire perfons to 
work in the 
mill who were 
fettled in other 
pariflics, with- 
out a parilh cer- 
tificate : heid 
that this cove- 
nant did not run 
with the land, 
or bind tlie af* 
fignee of the 
Hffee. 


only, or whether It would extenil to bind his heirs after 
his deceafe to the whole extent of it : and it is not cor- 
reft to ftate the fecurity as binding him only and his 
perfonal reprefentatives, when in truth it is more ex-* 
tenlive. 

Battley J. having been before concerned as counfcl 
in the caufe, declined giving any opinion upon it. 

Judgment for the Defendant. 


The Mayor, &c. of Congleton again/i Pat - 
TisoN and Another. 

plaintiffs declared in covenant upon an inden- 
ture, made the 23d November 1752, whereby they 
demifed to John Clacton a piece of ground in Congleton^ 
called the and a certain flip of land, through 

which a watercourfe was intended to be made, with 
liberty for making and repairing the fame, and with liberty 
for Clapon^ his executors, adminiflrators, or afligns, 
to ereft in the Bxjtatt a filk mill, &c. habendum the faid 
piece of gioand and premifes, &c. to Clayton, his execu- 
tors, adminiflrators, and afligns, for 300 years from the 
date of the indenture ; yielding and paying, as therein men-' 
tioned. And Clayton covenanted for himfelf, his executors, 
adminiflrators, and afligns, with the corporation, that he, 
his executors, &c. would at all times during the term, 
before any perfons fhould be received as fervants, work- 
men, or apprentices, in fuch filk mill, give notice of their 
names to the town-clerk of the borough for the time 
being ; and if he fliould immediately give fatisfaftory in- 
formation to Clayton, his executors, &c. or to the then 

owner 
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owner or occupier of the filk mill, that any of the per- 
fons in fuch notice were legally fettled in any other pa- 
rifh or townlhip, and not in Cof:g!etGn^ then they fliould 
not be received to work in the bufiatfs of fuch filk mill, 
before a certificate of the fcttlement of fuch perfon 
under the flat. 8 £ 5 * 9 3. c. 30. fliould be given to 

CongUton. The declaration then ftated the entry of 
Clayton^ and the building of the filk mill ; and that on the 
I ft of January 1790 all the eftate and intereft, &c. of 7 * 
Clayton In the premifes duly came to and vefted in the 
defendants by aflignment, by virtue of which they entered 
and were poflefled, &c. : and then alfigncd as a breach, 
that after the defendants became fo poflefled, and while 
they were working the filk mill, and during the continu- 
ance of the term, they received divers perfons as fervant^ 
workmen, and apprentices to work in the faid mill, with- 
out giving the previous notice before mentioned to the 
town-clerk of Congktony and that the perfons fo received 
worked in the faid mill without any fuch notice, and that 
they had not previoufly gained any fettlcment in CongU* 
ion; by reafon of which the townfliip of Congkton 
become liable to relieve them and their families, and had 
expended a large fum in the fame, and continued liable 
to the burden, 5cc. 5 and that the plaintiffs had alfo in- 
curred great expence in the premifes, and their eftates 
and property in the townfliip had been Icffened in 
value. 

The defendants, after craving oyer of the indenture, 
by which it appeared further, that the term was granted 
by the corporation in confideration of 80/. , paid, and of 
a nominal yearly rent ; demurred generally to the de- 
claration. 

K a LittUdak^ 


1808. 

The Mayor, 
of 

CONCLETOM 

agauffl 

Pattiscw. 
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CASES IN TRINITY TERM 

LittUdale^ in fupport of the demurier, argued that this 
was not a covenant which run with the land, and there* 
fore could not bind the defendants as aflignees of the 
term* To make a covenant run with the land it muft 
appear that the performance or non-performance of it 
will affed the thing demifed : but this is a collateral co- 
venant not to introduce foreign poor into the townfliip, 
and does not at all afTed the working of the mill or the 
premifes demifed. Neither can it afl'ed the corporation 
as the reverfionerj for if any additional burden were 
brought upon the townfhip by fueh new fettled inhabi- 
tants, the Icflec or occupiers muft bear it. 'I'he covenant 
amounts to no more than an undertaking to Indemnify 
the landlord from the expence of foreign poor 5 and is 
the fame as if the It flee had covenanted to pay fo inucli 
annually to the churchwardens and overfeers for the ufe 
01 me poor ; which in Alayho v. BuMurJl {a) was held to 
be a collateral perfonal covenant. It does not appear but 
that at the end of the term the number of poor perfons 
in CcnglciQTi may be cliininKhed, notwithftanding a tem- 
porary incrcafe for the prefent ; or fuppofing the popu- 
lation there fliould tlien be greater, yet there may be a 
coxrcCponding increafe in the value of the lands, from 
the greater demand for the produce. Befides which, 
the queftion is blended with the general policy of the 
country, which may be aflefled by ftipulations not to 
employ labourers out of other diftrids. Spencer^s cafe {b) 
lays down the diftindion between collateral covenants 
and fuch as run with the land ; the latter muft be fuch 
as afled the demifed land itfelf, and not merely the col- 
lateral intereft of the leflbr : and this was recognized in 

(a) Cro, Jm. 438. (^) 5 72 //. x6. 

Bally 
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Bally y. Wells [a)\ though there the covenant by a Icflce 
of tithes, not to let any of the farmers of the parifli have 
any part of the tithes, was held to run with the tithes 
and bind the affignee. In Tatem v. Chaplin [b) a cove- 
nant by the leiTee, to refide conftantly on the demifed 
premifes, was held to bind the affignee, though not 
named : but that aflFeffed the mode of occupying the 
land. And in Brenvjler v. Kitchin (c) Lord Holt held that 
a covenant by tenant in fee, who granted, a rent-charge 
out of lands, to pay it without deduction, for himfelf and 
his heirs, would not bind his affignee. So Co, Lit. 2 IJ. 
commenting on the flat. 3 a //- 8 . c. 34 * enabling grantees 
of reverfions to re-enter on condition broken by non- 
payment of rent, doing wade, or other forfeiture, con- 
fines it to fuch conditions as are incident to the rever- 
fion, ns rent, reparations, &c. and not for the payment 
of any fum in grofs. 


i8c8. 

Tlic Mayor, .lx. 
oi 

COXCLBTON 

againji 

Pattison. 


Richardfon contra. The quantum of intcreft cannot 
vary the queflion, if the covenant in any refpc£l atfedl: 
the land. Neither Is it material to inquire whether the 
breach of the covenant will afftfl the lord’s intcreft at 
the prefent period, if it may aft'e(ft the land at the end 
of the term, [Lord Ellcnhorough C. J. Can. we fee with 
certainty that the increafe of population in the townfliip 
at the end of the term, fuppofing that to be the confe- 
quence of the defendant’s adls, will prejudice the land, 
or affed the value of the reverfion ? It might affeff im. 
mediately other lands of the corporation in the townfliip ; 
but It could not the intereft of the corporation in 

(a) 3 25. and fTiImot's Rey. 341. (^) » H, BUc, 133. 

1 LJ* Ray, 322 . 
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1808. 

The Mayor, &c, 
of 

CONGLETON 

againji 

PattjbON, 


thefc lands during the term.] There is no certainty of 
that effefl: being produced, but there is a reafonable pro- 
bability of it ; and the parties themfelves have fo conG- 
dered it on the face of the deed. There is no certainty 
of prejudice to a landlord by breach of many hufbandry 
covenants during the term ; but if the parties ftipulate 
for their performance upon the prefumption that preju- 
dice may enfue from the breach of them, that is fufli- 
cient to fuflain the a£liori. The cafe of Baily v. Wells {a)^ 
cited, (hews that the prejudice to the rcverGoncr need 
not be certain, and that it need not arife during the term. 
[Lord Elknborottgh C. J. There the covenant aff’efted 
the very thing demifed in the manner in which it was to 
be ufed ; the breach of it had a proximate tendency to 
produce an efFccl permanently injurious to the landlord’s 
eftate. But it cannot immediately aflefl the thing de- 
mifed, whether the mill is to be worked by periions of this 
or any other parifli. Suppofe the covenant had been 
only to employ freemen of the corporation in the mill, 
would that have run with the land as aGedling the thing 
demifed ?] The covenant may be faid to regulate the 
mode of enjoyment of the thing demifed. By throwing 
a greater burden of poor upon the leflec or occupier in 
refpe£t of the land, it may render him lefs able to pay 
his rent. But the injury to the reverfioner during the 
term is not the principle on which thefe cafes have pro- 
ceeded. In London^ and other great towns, it is a com- 
mon re{lrl£tion in leafes that the occupiers (hall not carry 
on their particular trades, which would certainly bind 
anaGignee; and yet it cannot be faid to be any imme- 
diate prejudice to the property during the term, or even 

W 3 WilJ. 15 . 

after- 
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'afterwards in many inflanccs : on the contrary, it might 
render the eftatc more valuable to the landlord in point 
of future rent. 

Littledale^ in reply, with refpeft to covenants againft 
exercifing particular trades on the demifed premifes, they 
may run with the land, becaufe they preferibe a parti- 
cular mode of enjoying it; and if the appearance of the 
premifes were any way altered for the purpofe, it would 
be wafte, as altering the evidence of identity of the thing 
demifed. The fame anfwer will apply to covenants re- 
gulating the courfe of hufbandry. The term may end be* 
fore the land is reftored to its original or covenanted ftate, 
or the influence of the change may continue after the 
appearance of it is done away. But the covenant here 
cannot a(Fe£t the ftate, condition, or occupation of the 
land, even during the term ; and it cannot be told whe? 
tber, at the end of the term, there may be more poor 
or an increafed rate, or, if increafed, that there will not 
be a proportionable increafe in the value of the land, 
from the very circumftance of an increafed population. 


1808. 


The Mayor, &c, 
of 

CONCLBTON 

dgaittft 

PATTlfON* 


Lord Ellenborough C. J. This is a covenant in 
which the aflfignee is fpecifically named ; and though it 
were for a thing not in elTe at the time, yet being fpeci - 
iically named, it would bind him, if it affedled the na- 
ture, quality, or value of the thing demifed, indepen- 
dently of collateral circumftances ; or if it affeded (he 
mode of enjoying it. But this covenant does not aiFed 
the thing demifed, in the one way or the other. It may 
indeed collaterally affed^theleiTors as to other lands they 
may have in poflellion in the fame parifli, by increafmg 
the poor’s rate upon them ; but it cannot afled them 

K 4 
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j8o 8« even oollaferally in fefpedl of the demifed premiftrs du^^ 

• inff the term. How then can it afteft the nature, qua- 

frbeMayor,&c. ® . 

of lity, or value of the thing demifed ? Can It make a?iy 

Mgainft difference to the mills, whether they are worked by per- 

Pattison. parifli or another : or can it affeft the value 

pf the thing at the end of the term, independently of 
collateral circumftances ? The fettling an additional 
number of perfons in this place may Indeed, by means of 
the increafed population, bring an increafed burden at 
the end of the term on thofe who are to pay the rates: 
but that increafe of population may alfo be an increafed 
benefit to the land-owners, as it has happened within 
our own experience in many parts of this kingdom, the 
feats of manufactures, where the value of land has, in 
confequence, rifen in a great proportion. But the co- 
venant in queftion does not affeCl the thing demifed im- 
mediatelyi but only, if at all, in refpeCl of collateral 
circumftances; that is through the medium of an in- 
creafed population, and the increafed cxpence of provid- 
ing for them on the one hand, with the increafed value 
of the lands to be fet againft it on the other hand, Hoyv 
then does it affed the mode of occupation ? The carry • 
ing on of a particular trade on the premifes may be faid 
to do that ; but where the work to he done is at all events 
the fame, whether it he done by workmen from one pa- 
ri(h or another cannot affec); the mode pf occupation. 
The covenant, therefore, not dire£lly affefling the na- 
ture, quality, or value of the thing demifed, nor the 
mode of occupying it, is a collateral covenant, which 
will not bind the affignee of the term, though named ; 
and this is a queftion with the affignee, and not with the 
original Icffcc who entered into the covenant. In the cafe 
pf BaUy V. JTfUs the covenant might affc£l the thing de- 
mifed ; 
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^ifed ; for if the leffec of the tithe fuffered any of the 
farmers of the parifh to take their own tithes, fuch union 
pf the land with the tithe might lay a foundation for 
claiming a modus, which might afFed the future value 
of the tithes, and would immediately afiefl the occupa** 
^ion. But we cannot fay that this covenant does either ; 
^nd tberefoie it does not run with the land fo as to bind 
the affignees. 

Le Blakc J. (n). This covenant does not appear to 
ttie to run with the land, or bind the afiignee. The 
queftion does not depend upon the length of the leafe, 
or whether the injury to the Icffor is to take clFeft in 
more or lefs time, but whether the thing covenanted to 
be done or not to be done immediately afFefls the land 
itfcif or the inode of occupying it. But here it is only 
by collateral circumdances that this can make the land 
more or lefs valuable. It can no otherwife afFeA the 
land than as by introducing a greater number of perfons 
into the parilh who were not before fettled there, and by 
enabling them to gain fcttlements, it may by polTibility 
hereafter create a greater number of poor, who muft be 
maintained by the occupiers, and fo afied them: but 
this cannot be faid to afFe£l the land itfelf, or the mode 
of cultivating or occupying it. It is no more than if the 
lefle^had covenanted that he would not employ fuch 
perfons in any other houfe within the parifh during his 
occupation of the premifes in queflion. The work done 
is the fame, whether by onq fet of fervants or another ; 
the nature of the property is not varied by it : but to 
employ perfons in the mill who were not before fettled 
itibabitants of CongletBn may create a fpcculation wbe- 
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i8o8. ther it will afTeA the interefls of the occupiers there^ 
The ground, however, on which I diftinguifli this cafe 
The Mayor, &c. others is that this is not a covenant which affedls 
the land itfelf or the inbde of its occupation. 

rAT^ISOK. 

Batlet J. I agree that it is not material to confider 
how foon the a£l done, which was covenanted not to be 
done, may afFe£t the land ; but in order to bind the af- 
fignee the covenant mud either afFe6l the land itfelf 
during the term, fuch as thofe which regard the mode 
of occupation ; or it mud be fuch as per fe, and not 
merely from collateral circumdances, afFe£ts the value of 
the land at the end of the term. Covenants to redrain 
the exercife pf particular trades in houfes fall within the 
5rd clafs : they affeft the mode in which the property 
is to be enjoyed during the term. The cafe in Wil/on 
may rank under the fecond clafs : for if the ledee or a 
ilranger were in the aflual occupation of the tithes 
during the term, the evidence of the leflbr’s right to 
them would be continued, and therefore the edate of 
the rcverfioner wpuld be better at the end of the term, 
]^ut here the date of the premifes will be the fame at 
the end of the term, whether thp parifli be more or lefs 
burdened with poor. I agree that the value of the re- 
verfion will not be fo much if the poor’s rate on the land 
be increafed i but that burden would be increafed by a. 
collateral circumdance ; anid where the value, of the re- 
yerfion is only altered by collateral circumdances, the 
covenant will not bind the affignee of the land. As in the 
inftance put of a covenant not to employ foreigners in 
any other mill in the parilh : and yet the value of the 
reverGon would be afFefled in the fame manner in the one 
indance as in the other. Supppfe a covenant by the 

1 2 lelTce 
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leffec to make a cooirnunication by water from the de- 4808. 
mifcd premifes through other perfons’ lands to another •— — — 

place, to facilitate tlie accefs to a market, the value of the 
reverfion would be mat^aially afFeded by the performance ^^^^^Ji*/**** 
or nou-performance of fach a covenant; but it could not Fatticojj. 
bind iheaihgneejbecaufe all the cafes lliewtbat the affignee 
5s not bound unlefs the thing to be done is upon the land 
demifed. Therefore, as this covenant does not afieft the 
occupation of the land, nor alter the a£lual (late of the 
property from what it would otherwife be at the end of 
the term, it docs not bind the aflignee. 

Judgment for the Defendant. 


Buckley a%ainjl Kenyon. 

^ 'July 111 . 


T he plaintiff declared in covenant upon an indenture in covenant oa 

* an indenture 

of demif'/, made on the 8th of July 1805, by J, cK-mife of a coa4 

BueJehy (from whom he derived title) to the defendant on”tVt.' 8tb of 

and others ; whereby he demifed to them certain mines of 

of coal, habendum for 21 years from the 2Cth of co.a raifcd 

cewher 1802, yielding; and paying to % B. his heirs and rnoneyatthe 

* ^ •' clfd^ion of the 

afligns, during the term, 4-4tb of the coal raifed, &c. or itObr j and if 

the value in money, at the ekclion of the Itflbr, See. But nlorr of*ioo/. 

if the I -4th, Sec. fell fliort of the annual value of 400/. feferving f»jch" 

^hen yielding fuch addltion.'il rent as would make up that al* would^makl 


annual fum, to be rendered on the JlrJl day of every month 

Uci-tfd monthly 

in equal portions : held tliat the leflTee having elcfted to take the whole iri money may de- 
clare for twv) yc^tsandtbr€c ntonti'f rent in arrear. Rut even if the money^rent were referved 
annually, the plaintiff may remit his claim as to the three months* rent, and enter up judg* 
ment tor the two years* rent only. And having Riff well affigncd a breach of the cove- 
nant, that the lefftes had not yielded montliJy the i-4th or rlic value in money, &c. but 
had retufed, &c. held that it would not hurt on general demurrer, that the count went on 
to allege that before the exhibiting of the plaintiff’s bill, vi%. on the ijl of November 1797, 
900/. of the rent referved for two years and three months was due and in arrear ; for 
that date being before the lea fe made, and th.rcfore inipoffiole in refpeft to the fubjcdl- 
rnatter, muff he reje^ed 5 and the general allegation, that before the exhibiring of the 
plaintiff's bill 900/. ol the rent referviKl, &c. was due, isfufficient. 
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1 80S. in ca^h year of the term demifed by equal portions. Then 
Buckley foHowcd 2 general covenant by the leffees for payment 

againfi of the rent. The declaration then dated the death of 

Kenyon. 

y. B, j the defeent of the reverfion to the plaintiff; that 
he afterwards eleded to be paid his rent in money, &c. ; 
and that during the term, &c. to wit, on the 24th of 
Auguji 1805, and on divers other days in each month be- 
tween that day and the day of exhibiting the plaintiff’s 
bill, the Icffecs raifed 50,000 bafkets of coal, the annual 
value of which did not amount to 400/. And then 
affigned as a breach that the leffees had not yielded and 
paid to the plaintiff on the ift day of every month fince 
the death of B. the i-4th, &c. or the value, &c. or 
the difference between the amount, &c. and 400/. per 
annum, but had ncglefled and refufed fo to do j and 
that before the exhibiting of this bill, to wit, on the if oj 
iJovember I797> 900/. of the rent referved for two years 
and three months^ at the rate of 400/. a year, was and ftill 
is due and in arrear from the leffees to the plaintiff. To 
this there was a general demurrer and joinder. 

Campbell^ in fupport of the demurrer, contended that 
the breach laid was bad in fubftance, the plaintiff having 
declared for non-payment of rent alleged to be due on 
the ill of November 1797, which was before his own 
title accrued, and before the leafe itfclf was granted; and 
the day on which the rent is due being material, though 
laid under a videlicet (<i), cannot be rejefled as furpluf- 
age, and therefore the repugnancy is fatal. The defend* 
ant might have pleaded that no rent was due on that 
dayi or a judgment recovered for all rent due at that 

(d) Harley v, Reynold^ Latcb. 200. and Grimwood v, Barrit, 6 Term 
Rfp, 460. 


time* 
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time, and the plaintiff could not reply that he went for 1808. 
rent due afterwards, as that would be a departure. 2dly, _ 

* ^ fiVCXLlY 

It appears that the 400/. rent to be made up is referved againji 
yearlyy and muft be fo in the nature of the things notwith- 
ftanding what is faid of its being rendered on the ift of 
every month by equal portions > for till the end of the 
year it could not be told whether the proportion of coals 
railed, or the value thereof to be rendered to the leflbr, 
which might be done monthly, would fall (hort of or 
exceed the 400/. But if that be a yearly refervation, the 
plaintiff cannot affign as a breach the non-payment of 
900/. for a period including a fraftion of a year, namely, 
two years and three months ; for no fuch fum could have 
been due as claimed by the plaintiff. In thefe cafes there 
can be no apportionment pro rata of the entire fum 
covenanted to be paid, according to Needier v. Gueji {a\ 
and Rea v, Burnis{b). And no remittitur can be entered 
for the excefs j for that can only be done where there is 
a mifcalculatioii of the fum claimed, not where the de- 
mand itfelf is unwarranted by the covenant. 

Richardforty contra, was flopped by the Court. 

Lord Ellenborough C. J. As to the firfl objec- 
tion, the breach is firfl: well afiigned in the negative, 
that the defendant has not yielded the i-4th of the coal, 

&c. but had negle£led and refufed fo to do. But then It 
goes on to date that on a certain day, which is a day be- 
fore the date of the leafe, 900/. of the rent was in arrear. 

That date, however, is quite repugnant and impoffible, 
being before the commencement of the leafe by which the 


(a) All^riy 9. 


(^) 2 Lex** IZ4. 


rent 
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rent was referved ; and therefore it may be rejefled al- 
together as furplufage. And that may well be done ; for 
if the allegation had only been that before the exhibit- 
ing of the bill two years and three months’ rent was in 
arreari that would have been fufEcient, at lead on gene- 
ral demurrer, without dating the very day when that 
rent became due. I admit that the objeflion would hold if 
it were neceflary in this cafe that fome certain day (hould 
be alleged when the rent was due ; for here the day al- 
leged being repugnant is the fame as if none were al- 
leged ; but the day is not nccefFary to be alleged. Then, 
adly, it is obje£led that the claim of 990/. is for rent 
for two years and three months, when the rent is re- 
ferved yearly. That, however, mud depend on the con- 
ftruflion of the covenant, which, though it fpeaks of 
an annual fum of 400/. to be made up in cafe the pro- 
portion of coal referved fliould fall (hort of that fum, yet 
the rent is to be rendered monthly. Taking it, how- 
ever, to be a yearly rent, the excefs for the three months 
may be remitted, and judgment given for the refidue. 

Le Blanc J. {a). The allegation is that on* the id of 
November 1797, 900/. of the rent referved for two years 
and three months, at the rate of 400/. a-year, was due, 
which day being before the leafe, and therefore an im- 
poflible day for the rent to have been due, it mud be 
TcjcSed on general demurrer. Then even if the rent 
be referved annually and not monthly as it is covenanted 
to be rendered, dill the plaintiff’s claim would be 
fudainable to the exteiit of 800/. and the reft may be 
remitted. 

(*i) Grefn J, was abrent. 

Bayley 
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Bayley J. The day alleged is clearly an impoffiblc day, 
and therefore mud be reje£led. And though the rent wer^ 
payable yearly, the plaintiff would (till be entitled to en- 
ter his judgment for 800/., remitting the other 100/., for 
which the cafe of Incledon v. Crips {a) is an authority in 
point. But here the plaintiff had his eledlion to take 
his rent either in coals or in money, and the value in 
money was at all events to be made up 400/. a-ycar, and 
to be rendered monthly. If the plaintiff had taken his 
proportion of coals, monthly, it would not have been 
afcertained till the end of die year whether he was to 
receive any thing or how much in money: but having 
made his ele£lion to receive his whole rent in money, 
and that being at all events to be made up 400/. a-year, 
and the rent being made payable monthly, I think that 
his claim is good to the extent of the 900/. claimed. 

Judgment for the Plaintiff. 

{a) 2 Ld, Rjy. Si 4. and Sa/Jt. 658. 
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Monday^ 
July 4th. 


rjpROVER for the fliip Glamorgan^ At the trial at 
Guildhall a fpecial cafe was referved, dating that 
the plaintiff, being the foie owner of the Glamorgan^ be* 
longing to the port of London^ and duly regiflcred there 


The Vice-Ad. 
miralty Courts 
abroad have no 
autliority, upon 
the mere peti- 
tion of the cap- 
tain of a fhip 
bound on a fo- 


reign voyage, to decree the falc of fuch Ihip, reported upon fiirvey not to he fea-worthy, 
or repairafaSe fo as to carry the cargo to its place of deltination hut at :m cxpence ex- 
ceeding the value of the (hip when repaired. Nor does it appear that the mailer haa 
any original authority to fill the Ihip under fuch circunidances, and to put an end to the 
adventure by fuch diferetionary ad of his ovfn, when he might in fadl have rep -ired the 
ihip and continued the voyage. But fuppofing lie has fucli au'^hority exercifed bona fide 
in a cafe of neceflity, Aill tlie veflcl fubfiAing as fuch, and capable of being ufed ior the 
purpofes of navigation, and fo ufed in faft after fome repair on the fpot, can only be 
conveyed by the captain in tiie form preferibed by tlie regiAer a<^3 : and ibe requilitea 
of chofe a6is not having been^complied w'ith, the fait in queAion was held tu transfer no 
property to the vendee. 


on 
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on the 8th of December 1^03, fent her in the fpi'iog 0^ 
1805 on a voyage froip London to Antigua and back 
again, under the command of Capt. Shelly. The (hrp 
delivered her outward cargo at Antigua^ and took hi her 
homeward cargo, and arrived at Tortola to. join convoy 
for England^ on the i6th of November 1805. On her 
arrival at Tortola^ being leaky, the mafter applied to the 
Vice- Admiralty Court there for a furvey, when certain 
proceedings were had, which were dated at length in the 
cafe. 1. The petition for a furvey, dated 18th of Novcm-* 
her 1105, and exhibited by a prodor on behalf of the 
mader, and intituled, “ Tortola — Indance Court — The 
•* (hip Glamorgan-^ J. Shelly^ Mader— In the matter of 
the furvey of the (hip Glamorgan^ J. Shelly^ Mader, 
** put into this port in didrefs.” In this the leaky and 
dangerous condition of the (hip before her arrival at 
tdla was dated (and verified on the oath of the mader) : 

and that the mader was defirous of having a regular 
** furvey held on the faid (hip 5 Wherefore the faid 
prodor prayed, and the Judge at his petition decreed, 
the ufual writ of furvey to iflue, dircdled to” certain 
perfonsby name, merchants and ftiip-maders. a. The 
commiffion or writ of furvey, of the fame date, iffued 
thereon to the perfons named, authorizing them to view 
the date and condition of the iliip, and to report thereon 
to the Court, and particularly whether the Jhip were fea^ 
worthy or not $ and if Jhe could be properly repaired in Tlox* 
tola, to render her feaworthy: and this return was 
to be made on oath. 3. Several reports, returned on oath 
by the different perfons authorized, which in fubdance 
declared the (hip to be totally unfit, in her then date, to 
proceed with her cargo, and that the expence of repair- 
ing her at Tortola would be more than her value when 
5 repaired. 
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Tepaired. Thefe returns were dated 20th of November 
and 2d and 5th of December 1805. 4. The decree of the 
Court, dated 5th of December 1805. “ 'I hc Judge, 

having heard the faid proofs read, pr'jnouiiCed that it 
appeared to him that the faid (hip is tot dly unfit to 
proceed with her cargo to London^ her port of deftina- 
** tion, and that the repairs.of the f »u fliip in this port 
iXortola) would amount to more than her value w'hen 
fuch repairs ftiould have been completed.” 5. The 
afl: to lead commiiTion of file, dated 16th of December 
1805, which, after nntici.ig the returns inade as above, 
ftated, that for the benefi: of thofc concerned the maf- 
ler was defirous of felling the faid ftiip and lier cargo 
in this port [Toriola)^ and that he wiflicd to obtain a 
commiffion direfted to the Marfhal of the V. A. Court 
for that purpnfe : Wherefore the Judge, at his petition, 
decreed a commiflion, 8rc. to fell and difpofe of the faid 
(hip and cargo for the benefit of thofc concerned.” Then 
followed 6. The commifiion of fale, dated i^)th of De^ 
cember 1805, dating the previous proceedings, and that 
for the benefit of thole concerned the m-’fter was de- 
firous of felling the faid (hip and cargo,” &c. anJ to ob- 
tain a commiflion for that purpofe : wherefore the Judge 
decreed a commiffion, 8 :c. and authorized and com- 
manded the marflial to expofe to fale and fell the fliip 
and cargo to the bed bidder, and to pay the producc- 
‘‘ money arifing from fuch fale to the faid J. Shelley^ on 
" behalf of the perfons entitled thereto, fird dedu£ling 
** thereout the expences of the faid furvey and fale 
and to tranfmlt an account of the fale to the Judge. 
The cafe then dated that under this fent-nce the fliip 
was fold by the marflul of that Court to the defendant 
for 885/. currency, which was received by Zhelley^ the 
VoL. X. L madcr, 
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oiaftert purfuant to the order, who has paid no patt of 
it to the plaintiff, cluming to have an account -againft 
him } and poffeflion of the fliip was delivered by the 
inarflial to the defendant. The defendant, on the 25th 
of January t8o6, procured the (hip to be regiftered de 
novo at Ttrtola^ and obtained a certificate thereof ; in 
which it was dated that he was the foie owner of the 
(hip GlamorgaUf of Tcrtolof and that the (hip was built 
at Neatht in the port of Swanfiy in 1789, as appeared by 
certificate of regidry. No. 433, of the 8th December 1803, 
which was ** delivered up and cancelled, on account of 
the faid veffel having put into this port [Tortcla) in dif- 

K 

refsg and having been condemned as unfit to proceed on 
her voyagCi and been fold for the benefit of the under^ 
writers or others eoncerned.” Stating further the built 
df the Ihip, &c. The defendanti after obtaining fuch 
certificate at Tortola^ fent the (hip to where (he 

arrived on the ad of February 1806, and where he prO'^ 
cured her to be again regiftered de novop and obtained 
another certifies dated 13 th oi February i8o6» in which 
It was ftated that he was the foie owner of the (hip 
Glamorgan^ of Nevis^ and that the faid (hip was built at 
Neaihp in the port of Swan/ey, in 1789, as appeared bjr 
certificate of regiftry, granted at Tortola the a5th of Ja^ 
nuary laftp and now given up and cancelled on account 
of the aforefaid owner becoming a refident of this faid 
ifland. The defendant afterwards fent the (hip from 
Nevis to Grenada^ and from thence with a cargo of 
fugar and rum to London^ where (he arrived in July 
18061 and delivered it in good condition. On the 4th 
of Augufl 1806 the plaintiff demanded the (hip of the 
defendant, which he refufed to deliver up. The col> 
k^rs of the cuftoms at 2«r/s/a, and Nevi/ tranfmitted 

copes 
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copies of their refpedlive certificates to the coUedlor at 
the port of London, who caufed the following memoran- 
dum to be made in the book of reglftry at London. 

Condemned at Tortola and regiftered de npvOf 25th 
January 1806.^ The original JLoni&fi certificate of re- 
gifiry has not been tranfmitted. No bill of fale, reciting 
any certificate of regiftry of the (hip, has been made to 
the defendant \ nor has any copy of any fuch bill been 
delivered to the perfon authorized to make regiftry and 
grant certificates of regiftry at the port of London \ nor 
any indorfement of or relating to the transfer of property 
it^ihe (liip to the defendant been made on any certificate 
of regiftry of the fliip ; nor any copy of any fuch indorfe- 
ment been delivered to the perfon authorized to make re- 
giftryi &c. at the port of London \ nor any entry been in- 
dorfed on the oath or affidavit upon which the original cer- 
tificate of regiftry was obtained ; nor any memorandum 
made in the book of regiftry at the port of London \ nor 
any notice given to the commiffioners of the cuftoms in 
England, otherwife than before mentioned. The queftion ; 
for the Court was, Whether the plaintiff were entitled to 
recover the value of the (hip, and any and what fpecial 
damage ? If the plaintiff were entitled to recover, a ver- 
di€t was to be entered for him, and the damages were to 
be afeertained by an arbitrator. If the plaintiff were not 
entitled to recover, a nonfuit was to be entered. This 
cafe was argued in Hilary term laft by 

Richardfon for the plaintiff, who contended that the 
mafter had no general authority, as^fuch, to fell the (hip, 
and could derive none from a voluntary proceeding, in* 
ftituted by himfelf for that purpofe in the Vice>Admi# 
ralty Coutt: but that if he had in himfelf, or could 
derive from that Court, any fuch power^ the propeitp 

h % touMi 
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1808, could only be transferred according to the forms of the 
regiftry adls. ift. The matter is confidered as the agent 
iigainfi for his owncts for many purpofes : he may hire mariners, 

1>AKSY« m • c % - 

procure neceliaries for the iliiip and crew, and in cafe of 
iiecefTity may hypothecate the (hip in a foreign port ; but' 
he cannot fell the (hip itfelf. His authority is to ufe and 
employ the (liip ; but it is contrary to the nature of fuch 
an authority to fell what he is to employ. It was fo 
held in Tremenhere v. ^rejtlltan (/z), which was a cafe of 
ftrong neceility for the fale by the matter abroad, if any 
thing could juttify it ; but Hale C. B. was of opinion 
that the matter, without the owners, could not fell the 
fiiip. The fame general dodlrinc was laid down by 
Lord Elknborough in Hdyman v. Molton ami Others (/») ; 
though he was inclined to admit that in cafes of extreme 
necefiity (c), where a fliip abroad had received irremc- 
diable injury, the captain might have fuch a power. 
There, however, the jury found for the owner on the 
ground of a fraudulent fale. At any rate, however, this 
was not a cafe of neceffity, in the true fenfe of the word, 
a necefiity which fupcrledes all difcrction ; it was rather 
a cafe of fuppofed expediency; in which, as it turned out 
the matter was miilakcn ; for the fliip was aQually re- 
paired, and proceeded on a voyage out and home. The 
true line is, that while the fubjedl -matter, which he is 
entrufted to navigate, continues as a Jhip^ and capable of 
navigation, with fuch repair as is to be Iiad, he cannot 

(tf) 1 S]d* 453* and S. C., whigli cites cafe, 

}hb. II. 

{b) 5 Efp. ,N. P. CaJ. 65. . 

(f) In jenkim' JRejf. 165., which was mentioned by Lord 
apon this occafion, the Reporter lays, — “ Obferv. Nota that the malter 
of a Ihip, in cafe of danger and extremity, may cart the goods into the . 
fca, and in fume cafes fell the Hiip, altliough it docs not belong to him, 
as in cafe of famine, 

iell 
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fell it ; he can only fell the materials when it is broken i8o8% 

up or become a mere wreck, adly, Suppofing the maf- 

ter had the power of fale under thefe circumftances, he <*gainft 

can only transfer the property by obferving the requifites 

of the regifter a£ts {0)$ all of which may be complied 

with, as well in the cafe of a fale by the mafter, as by 

the owner. The niafter can only fell, if at all, as agent 

of the owner, and an agent muft always convey in the 

fame form as his principal mult have done. The 15th 

feftion of the (lat. 34. 3. c. 68. does indeed exprefsly 

recognize the fale of fliips by agents. And this is not 

contradidled by Bloxam v. Hubbard (^), where a transfer 

of property by operation of law, fuch as from commif- 

fioners of bankrupt to the alTignees, was held not to be 

within the a£i:s. 3dly, The Vice-Admiralty Court could 

give no more authority to the mailer to fell the (hip than 

he had before. That Court proceeds in rem, to give 

cfFeft to claims by adverfe parties againfl: the body of the 

Ihip ; as upon hypothecation and bottomry bonds ; in fuits 

where the promovent claims property in the Ihip; in 

fuits for mariners’ wages ; in certain cafes of torts; as 

where there has been a collilion between two (hips, one 

of which has been injured, and compenfation is fought 

out of the ether; and in cafes of falvage, &c.: but 

there is no trace in the books on this fubjefl of a 

fuit upon a furvey of the Jlnp to fee whether or not Ihe be 

fea-worthy. Neither do the commillions to the V. A, 

Courts contain any fuch power, though they have large 
and general words as to fuits: but all fuits in thofe 

(tf) The cafes referred to were Ms/p v. Cbarnocl-^ 2 EaJ!^ 399. Hcfitli, 

V. Uuhbirdt 4 Eafiy i xo. Bkxam v. llublard^ 5 Eajl^ 407. and Ihjtoi v. 
yackjon, 8 Ead, 51 1, 
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court$ are between, different parties^ and t^ere is np 
inftance of an ex parte proceeding. And be referred to 
Clarh*sPraxUCuri4tAdmirati$atis^ which ftates the modes 
of proceedings divided into proceedings in perfonam ist 
in renpi patticularly tit. i and 28* » Dr. Browffs TCrtatifi 
m tk^ CivU 4ind Adfifiralty Law^ ch. p. p. 396. &c» 

Scarlett, contra- The queftion is whether when a 
n mafter of a (hip on a diftant voyage^ exercifing an 
honeft judgments believes his (hip to be abfolutely inca« 
pable of completing her voyages make a faie of 

her on account of his owners fo as to bind them I If 
fuch a power eyift at alls it cannot in tbs nature of it b^ 
cpnfined to fuch cafes of necelTity ip fad as fuperfede 
all difcretion. Every queilion of neceflity is a mixe 4 
queftion of fad and of judgment: the fubfequept events 
cannot make any difference ; but the confideration muft 
be the (aq^e as if the purcbafer had been obliged to break 
pp the fhip immediately. In this cafe the jury have con* 
eluded the queftion of neceflity by their verdid. As a 
general rules it may be admitted that the mafter cannot 
(ell (o)s though be may hypotheca^ the (hip for repairs 
and necclFarles funiKhed abroad : but that rule only ap- 
plies fo far as to negative any implied authority from the 
owner to the mafter to put an end to the adventure by 
the fale of the (hip : but where the adventure is abfo- 
lutely put an end to by the perils of the fea ox the like^ 
fhere is no rule of law to prohibit the mafter from ading 
according to fhe beft of his judgment for the benefit of 
his owner by felling^the fhip. In the cafe of The Betty 
patieart ( j}s which was fhat of a Britj/b^ (bipi failing 

{a) Jobnfin V. Sbifftn, % Ld, Rpy 9S4. (^) | M. Adm* Jtip* ssi. 

I ■ ■ ■ 
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without a regifter from circumftances of necefCty ; Sir 
fT m. Scott faid that the revenue and navigation laws 
were to be conilrued and applied with great exaftnefs ; 
but that cafes pf unavoidable accident^ invincible ne- 
cefTity, or the like, where the party could not aft others 
wife than he did, or had afted at lead for the bed, mud 
be confidered in that fydem of laws jiid as in other 
fydemsj and that laws that would not adnait of an 
equitable condruftion to be applied to the unavoidable 
misfortunes or neceflfitles of men, or to the exercife of 
a fair dlfcretlon under diiHcultieS| could not be laws 
framed for human focieties. And there he decreed the 
velTc!! not to be forfeited. So in the cafe of the Qrati-^ 
tudine {a) ic was admitted that, generally fpeaking, the 
mader has no authority over the cargo for the purpofes 
of fale, but only for fafe cudody and conveyance ; an j 
yet, fald the fame learned Judge, in cafes of indant, un-» 
forefeen, and unprovided necefiity, the charafter of agent 
and fupercargo is forced upon him, not by the appoinu 
ment of the owner, but by the genera^ policy of the 
law, to proteft the property. And he indanced the 
throwing overboard part of the cargo at fea, in imminent 
danger, to preferve the remainder ; and the cafe of ran-* 
fom. That there were other cafes where the mader hac^ 
the fame authority forped Upon him in port; as if the 
ihip were driven into port with a peridiable cargo, and 
unable, or wanting repairs to enable her, tq proceed iit 
time. In that cafe, faid he, he mud exercife his judg« 
ment, whether to transQiip or fell the cargo ; and even^ 
though he had <he means of transihipping, he may a$ 
for the bed in deciding to fell. But if he afted unwifeljr 


Riid 
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(4) \ A. K t4t. 957. S59, aSa. 
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In that deciHon, ftill the foreign purchafer would be fafe 
under his a£ts. And thtrre it wa3 held that he might ii^ 
a cafe of diftrefs hypothecate the cargo for repairs of the 
(hip. Sir Wm. Scotty in the fame cafe, adverted to the 
pradtice in que{lion,of applying to the V. A. Courts in 
the Weji Indies for leave to empower the matter to fell : 
and though he fays it has been a matter of complaint 
that this power was fometimes abufed, yet he admits its 
exiftence in cafes of real necelTity. Neceflity,” he 
fays, , in another part (a), “ creates law j it fuperfedes 
rules; and whatever is reafonable and jutt in fuch cafes 
is like wife legal.** In the cafe of a Ihip caft on (hore, if 
any thing efcap^d alive, the property faved was not to. 
be confidered as wreck, but by flat, of Wejlm. i. c. 4, 
was to be preferved by the IherifT; &c. a year and a day 
for the benefit of the owners. Yet, fays Lord Coke (i), 
in his comment on it, if the goods be perifhable, of ne^ 
ceflity, (which is excepted out of the law) the fheriiT 
may fell fuch goods within the year. It is the common 
pradlice of merchants, for the captain to make what fal« 
vage he can of the goods, as well as of the (liip, in all 
cafes of danger and dittrefs : and this is recognized in the 
form of marine policies. [Lawrence J. It was held in 
Milks V. Fletcher (e), that where the ftiip was captured 
and recaptured, but the voyage was loft, and the cap- 
tain av. ing for the beft had fold the (hip and cargo, 
the ov^ner might recover agaiuft the underw’riters for 
a total lof .] What is the maftcr to do in fuch cafes, 
if he have no power to fell ? he mull either fuffer the 
vefl'cl to perlih, or it mull be piefcrved at an txpence 
greater than its value, zdly. If the mafter have fuch a 
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powers this is not a cafe within the regiflcr adls. All i8o8. 
the rcquifitcs of thofe a£ts could not have been complied 
with ; which fliews that none of them were meant to againft 
apply to the cafe of a fale under a power given by law^ 
and not by the a£f of the party ; and that was the dif- 
tinffion on which Bloxam v. Hubbard {a) was decided. The 
l6th fedtion of the (tat. 34 Geo> 3. c. 68.} which comes 
neareft to the prefent cafe, namely} where the owner is 
at home, and the (hip is fold abroad, only applies, how- 
ever, to the cafe of voluntary transfers of (hips ; and not 
to cafes where the owner ceafes to have any intered in the 
fubjedt- matter as a ftiip, and only fells it as a wrecks or 
the materials of a (hip. The regidry adls certainly would 
not apply to the cafe of hypothecation, and by the 
fame rule not to a falc by the like neci (hty. \lMwrence J. 

A (hip may be w^rth repairing to a perfon on the fpot, 
though not fo to the owner in England. Lord Ellenhorough 
C. J. It is not found that the fliip wis not navigable, but 
only that (lie was not capable of being navigated home 
with her then cargo. Le Blanc While the fubjedl- 
inatter is in the form of a (hip, though wanting repairs, 
which, perhaps, it might not be worth the owner’s while 
to make, would not the provifions of the regider adts 
continue to apply to it, if it were in a Britijb pore ? Lord 
Ellenhorough, Mud we not confider under the regider 
adfs, whether the vedel w^ere fold as a (hip, capable of 
repair, or as a mere wreck ?] 3dly} As to the jurlfdic- 
tion of the V. A. Courts to order falcs in fuch cafes; it 
has been frequently cxercifcd of late years, though 
there is no exprefs adjudication upon the point. The 
'Oyords, however, of their commilTion are very large and 
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general, extending to all fuits, &c. to all cafes of wreck 
and dereli£l. If, then> the captain could iiot fell| and 
did not think it was worth while to repair^ he muft 
abandon the ihip ; and then it is clear that the Admiralty 
Court would have jurifdi^lion. This conGderation forms 
feme check on the abufe of the power i for the mafter 
inuft fttbmit in the firft inftance a cafe to that Court, in 
which he would be obliged to abandon the (hip, if he 
were not empowered to fell it. [Lord EHenborou^h. 
How can this be conGdered as a derelifl on the high 
feas, which was in port and under the captain’s control 
all the time ?] Sir Wm. Scotty in the cafe of the Grati* 
iudinty feems to recognize the praAice as exercifed under 
the Admiralty jurifdi£lion. At any rate the defendaut 
is entitled to be confldered as the (alvor of the (Iiip in this 
cafe ; the mafter having abandoned her, and the defend- 
ant having brought her home in fafety ; and therefore 
the plaintiiF cannot maintain trover, without a tender of 
the falvage. [Lord Ellenhorougb C. J. If the falc by the 
mafter were a tortious a£l, the defendant eannot thereby 
ac<][uire a lien on the ihip.]} No tort was meditated by 
the mafter, and there is no privity between him and the 
defendant, who purchafed under the fale decreed by the 
V. Admiralty Court.. 

Richardfony in reply, maintained that the fale was not 
a matter of ftri£); neceility, fuppofing that to be fufEcient, 
as in the cafe of a wreck \ but of pecefiity ariGng out 
of diferetion and judgment. It was not made, becaufe 
the captain thought that (he could not be navigated after 
fome repair, but that (he could not be beneficially navi- 
gated. It was his judgment, and which muft now be 
t^k^n to have been bis bona fide judgment, upon the 

exfe4itnQ 
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ixptdiency of a fale. But die thing was fold as a (hip 
and not as a wreck $ and immediately after, (he was re- 
giftered de novo \ which (hews what the true nature of 
the tranfadion was, and brings the inquiry back to the 
original queftion, Whether the mafter could, by his own 
authority, or by aid of the V. A. Court, Jell the (hip,, 
becaufe he thought (he could not be beneficially navi* 
gated any further : and if fo, whether the property were 
legally transferred, without complying with the requifi- 
tions of the regifter ads? The power of fale in the 
captain is not proyed by the claufe ^ fea policies, em* 
powering the captain, in cafe of misfortunes, to fue, 
labour, and travail, for the aflured ; for that is inferted 
in order to make the underwriters liable for expences 
incurred in fo doing. And as to Mitles v. Fletcher^ the 
fale was ratified by the owners, and being bond fide, it 
was held to bind the underwriters. The regifter ads 
l^ave been held to extend to all fales of Briti/b (hips by 
one Briit/b fubjed to another \ and muft of courfe in* 
clud^ every fale by an agents under whatever circum- 
dances. CommifTioners of bankrupt are not agenU of 
the bankrupt in any fenfe of the word \ but the property^ 
which is vefted in them by operation of law, is tranf« 
feryed by ftaiyc^ble authority* Suppofing the owner 
went with bis (hip, but was not refident abroad^ fo as to 
fall within the precife words of the claufe referred to | 
ftill he could not convey without complying with the 
requifite forms preferibed : fo then muft his agent# The 
qnly difference between fales abroad and at home is that 
in the former cafe the party ha#, by/ 17., a longer time 
allowed to complete the regiftry : but the agent cannot 
^ve a greater authority than his principal. In confider- 
t^e queftipn with relatioi\ to the remitter ads, thd 
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Court cannot enter into any confideration of the motires 
which induced the fale of the (hip. And as to the de* 
fendant*s lien for falvage, that can only exift where the 
falvor a£ls for the benefit of the owners, and not on his 
own account, as here. \^Le Blanc J. If the fale be not 
lawful, the defendant has converted the property by 
ufing it for his own benefit : for he fliipped the home- 
ward bound cargo on his own account, and brought it 
home.] 

Lord Ellenborough C. J. then dated with particu- 
larity the feveral points arifing out of the cafe ^ and con- 
cluded with faying, that as fome of them were of great 
and general importance to the mercantile world, and to 
the interefts of the country, the Court would take then: 
into mature confideration. And in this term his Lord- 
ihip delivered the opinion of the Bench. 

After dating the cafe — The transfer of the property 
in the (hip, upon which the defendant in this cafe relies, 
can only be fupporied on one of thefe two grounds, 
Fird, that of a valid fale under the decree and commif- 
Con of the Vice Admiralty Court of Tortola^ where the 
fale took place ; or, fecondly, on the ground of an au- 
thority, either exprefs or implied, derived from the 
owner to the captain, enabling him to fell the (hip in 
fuch a cafe as has occurred. For the former, viz. that 
of a valid fale under the decree and commififion of the 
Vice- Admiralty Court of Tortola i upon the fulled in- 
quiry we have been able to make, we find no adequate 
foundation in the legitimate powers of the Admiralty 
Court. No indance has been difeovered in which fuch 
a power has been exercifed in the Admiralty Court at 
home : nor can we find any terms in the Vice Admiralty 
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commiffion, or any principle upon which that pra^^Ice can 
be fuftainedj (which certainly, however, has obtained in 
the Vice-Admiralty Courts abroad,) of decreeing, upon 
the mere petition of the captain, the fale of a (hip re- 
ported upon furvey to be unfeaworthy, and not repair- 
able, fo as to carry the cargo to the place of its deftina- 
tion but at an expence exceeding the value of the (hip 
when repaired. And in refpefl: to the latter ground ; in 
addition to the other cafes cited in the argument, it is 
exprefsiy laid down by Lord Holt^ in Johnfon v. Shippett^ 
2 Ld. Ray. 984., that the mailer has no authority to fell 
any part of the (hip, and that his fale transfers no pro- 
perty 5 but that he may hypothecate. But fuppofing that 
it could be fully made out in argument, that the captain 
was warranted by an adequate authority, exprefs or im- 
plied, from his owner to fell the fliip, in the cafe of a 
xiecedity like that which has occurred ; dill, inafmucli 
as the (liip fpccifically fubfifts, and is capable of being 
ufed as fuch for purpofes of navigation, and has in fa£b 
continued to be fo ufed ; we are of opinion that It mull 
be regarded as an objeft of regiftration, under Lord Z./- 
verpool^s a£l, upon any transfer thereof between party and 
party : and that the forms required by the regiilry a£ls 
not having been in this cafe complied with, the transfer 
in queftion is on that account void. We feel ourfelves, 
therefore, in a cafe where the fale is found to have been 
bond fide, and made, as it (hould feem, for the aftual, as 
well as the intended, benefit, at the time, of all con- 
cerned, rcluftantly obliged to pronounce it invalid : and 
that the plaIntifF, the original owner. Hill remains fuch 
for the purpofe of this aZlion, and that therefore he is 
entitled to recover In this a£lion. 
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koZ} on the Deitaffe of Pride aux Brume, Clerk, 
ttgan/l Eomumd Prioeaux and Others. 


An eftate, the 
greater pert of 
which wat in 


JN eje£lment for lands in the parilhes of PadJloWf 
Little PitherUh^ and St. yfey^ in the county of Csrn- 


leafct either for 
jrear| certain 
not exceeding 
niy or for longer 
terms of years 
detcrminabie on 
lives, was fet- 
tled on fcveral 
tenants for life 
in fucceflion, 
withremaMiders 


the leflur of die plaintiff laid one demife on the 
itt of January f8o2t and another on the ift of January 
180$ : and at the trial a fpecial verdiA was found, fet- 
ting forth, in the firft place, indentures of leafe and 
releafe of the ift and 2d of January lyiSt whereby 
Edmund Prideaux^ the elder, conveyed to truftees his 


in tail; with 
power to every 
tenant for life 
who ihould 
« be entitled to 
«« the freehold 
of the pre* 

•• mifes or any 
part thereof, 
when he 
« fhould be in 


manors of Padjlov) and Huftyn^ in Cornwall^ the advow- 
fon of Padjlowt and his capital mefliiage, farm, and de- 
mefne lands called Guardandria^ and other lands fpeci* 
fied, to certain ufes therein mentioned 1 referring to 
himfelf.a power of revocation (except only as to the 
life-eftate of Sufannab his wife), and to limit other ufes. 


•* Jloffeffion of releafe of the 15 th and i6th of March 

the fame, or i72f), made after the death of his wife, Edmund Pri^ 
** any part * 

« thereof, from deaux, the elder, conreyed other premifes to the truftees,' 
/• b^l^ndmcuK’ for the like ufes, and with the like power of revocation. 

tomakeleafes 

«• of all or any part or parts of the demefne lands, whereof he (hould be In tlie aAual polftf- 
** lion as aforefaid, for any cenn or number of years, not exceeding 21 years, or for the life 
« or lives of any 1, 1, or 3 perfon or perfons $ Jo m no greater eftate than for 3 lives be at 
« any one time in being in any part of the premifes; and fo as the ancieg^t yearly rent, Ac. 
*• be referved.’* Held, ift, that the power only authorized either a chattel leafe, not ex- 
ceeding 21 years, or a freehold leafe not exceeding 3 lives ; and that a leafe by tenant for 
life for 99 years determinable on lives, as it might exceed 11 years, was void at law, and 
was not even good pro tamo for the ai years. 

But, the fpecial verdiA finding tliat; the tenant in tail had received the rent referved by 
luch leafe accruing after the death of the tenant for life who made it, and who had not given 
any notice to quit : held, adiy, chat the receipt of rent vyas evidapice of a tenancy, the par- 
ticular defeription of which it was for the jury to decide upon; and for the defeft of tht 
fpecial verdia in this refpea a venire de novo was awarded. But the Court intiialled that 
under tlie circumftances of the cafe, and the difparity of the rentreferved, being 4/. if., while 
Che rack-rent value was 60/. a-year ; (though one of the leflbes had been prefented by the 
homage as tenant after the death of the tenant for life, and admitted by the fold's ftewardi 
and Che 4/. if. referved was more than the ancient rent;) a jury would beilroilgly advifed 
to decide againft a tenancy from year to year. 

Then 
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Tben^ by indentures of the iSth and ipth of OS$ber 
xyaS, E. PriJeaux, the elder, revoked the former ufes, 
and in confideration of love and aiFe£lion for his relation, 
Edmund Prideaux^ the younger, and for fettling and 
continuing the eftates in the name, blood, and family of 
the PrideauxeSf he limited the fame to the truftees and 
their heirs, as to all the faid manors and lands, &c. 
except Guardandria^ to the ufe of himfelf for life ; and 
as to Guardandria^ to the ufe of E. P. the younger, for 
life ; remainder to the ufe of himfelf for life ; remain- 
der, as to all the manors and lands, to the ufe of E. P^ 
the younger, for life ; remainder to Humphrey^ the eldeft 
fon of E. P* the younger, for life ; with remainder to 
his firft and other fons in tail male in llridi fettlement \ 
with like remainders to the fecond and other fons of £. P. 
the younger. Next followed a jointuring power to be 
excrcifed by Humphrey and the other fons of E* P. the 
younger, as they (hould refpeAively be feifed of any of 
the faid eftates, except Guardandrta. Then came the 
leafing power, on which the queftion turned. •* Pro- 
' << vided alfo that it {hall and may be lawful for the faid 
E. P* the elder and E. P. the younger, and for Hum^ 
phvey Prideaux^ (and the other fons, naming them, of 
£. P. the younger) and for all and every other perfon 
<< and perfons, who by virtue of the limitations aforefaid 
(hall be entitled to the freehold of the premifes, or 
any part thereof, when and as he and they (hall be in 
the aAual poflTeflion of the fame, or any part thereof, 
by virtue of the limitations hereinbefore contained, 
or any of them, from time to time, by indenture made 
under his or their hand and feal, hands and feals, to 
« make grants, leafes, or demifes, of or for all or any 
part or parts of the demefne lands, whereof he or 
8 they 
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l866. they (hall be in the a£):ual poflVflion as aforefaid^ for 
^ any term or number of years, not exceeding one-and-* 

dem. brunk ** twenty years, or for the life or lives of any one, two, 
f«i®EAux. ** perfon or perfons : fo as no greater eftate 

** than for three lives be at any one time in being in any 
part of the premlfeS; and fo as the ancient yearly 
“ rent, or a proportionable part thereof, be referved.” 
The fpecial verdidt then ftated the deaths of Edmund 
Prideaux^ the elder, on the ift of December lyaS, and of 
Edmund Prideaux^ the younger, on the loth of J74ne 
1745, and the feifin of Humphrey for life. That Hum^ 
phrey had ifTue the leflbr of the plaintiff, his elded fon, 
and alfo Humphrey ^ Mafy^ Edmund^ Neville Richard^ 
Nicholas^ William^ and Thomas^ his other children. If 
then fet out four feveral leafes granted by Humphrey Pri» 
deaux^ the tenant for life, and father of the hiTor of the 
plaintiff, for the benefit of his younger children, under 
which the defendants, fome of his younger children^ 
claimed ; the validity of which leafes under the power 
were now quedioned. By the fird of thefe, dated 13th 
of January 1792, Humphrey ^ the father, for the advance- 
ment of his fon Edmund, demifed to ST. Prater certain 
of the lands in fettlement, referving timber, mines, and 
done quarries, &c. for the term of 99 years, if Edmund 
and Mary Prideaux^ his fon and daughter, or either of 
them, (hould fo long live ; the faid term to commence from 
and immediately after the death of W m. Ball, or the fur- 
render, forfeiture, or other fooner determination of a 
former cflaie in the faid premifes then determinable on his 
death ; in trud for the ufc of Humphrey, the father, for 
life, and then for Edmund, his fon ; referving an annual 
rent of 4/. 2/. clear of all rates, taxes, and reprizes, and 
5/. in lieu of a hcriot, upon the refpeftivc deaths of 
y Edmund 
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Edmund and Alary Prldtaux^ after the commencement of 
the term. The jurors then found that E. Prukaux^ 
n.imed in that Icaft, is yet living; that the rent thereby 
referved is more than the ancient yearly »eRt (.'/) of ih; 
demifed premifts ; and tliat at the time of granting the 
Icafe JVm, Ball was pofl'eflcd of the fame prernifes for the 
refid lie of a term of 9 9 years, de terminable cn the deaths 
of the faiJ JPm. Ball and two others, which two others 
were then dead, under a former leafe, dated 2d of No* 
vember 17.^9, purporting, in the bedy of it, to be made 
between the firfl inm'=d Edmund Prukaux^ the younger, 

, Sir John Alokfworih Birt. and F, Gregor Efq. of the one 
part, and Chriflo[)her Ball of the other part ; but in fact 
executed by Sir J. AI. and F. G. (there recited to be 
the attornics of E. P. the younger,) in their own names 
only ; without naming tlie faid E* Prideaux in the exe- 
cution. That Wm- Ball, the furvivor of the lives 
therein named, died on the 25th of April 1803 ; and that 
the premifes thereby demifod are now worth 6c/. a- 
year, allowing rough timber, to be let at rack-rent. 
The fpecial verdieft then fet out three ot* er firallar leafes 
from Humphrey Prideaux^ two of them dated the 13th 
of January^ and the other on the lith of June 1792, 
for the advancement c; others of his younger chikin ii; 
whereby he demifed the refiduc of the premifts for 
which this eje£lment was brought, for years, deter- 
minable on two lives ; two of the terms to commence 
upon the death of one Eiizabeih Alilktt^ and the other 
on the death of one Samuel Trebilcock^ or the furrender, 
forfeiture, or other fooner determination of a former 
eftate in the fume premifes ; which appeared to have 

(tf) The ancient rent was In fail only i/. iQs, 6J» 
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been g[ranted in a (imilar manner and form by E. Pri’> 
deauxt the younger, the father of Humphrey, 

The fpecial verdift alfo fet forth the particulars of 
thofe former leafes, and it was urged in argument by the 
defend.mt's counfel that thr6e at leaft of the four pre^^ 
ceding Itafes were void on fpecial grounds, at the time 
the leafes of the i^th of January and i8th of June 
1792 were granted by Humphrey: biit as the Court 
aftcrwi^rds, in giving judgment 011 the cafe, declared 
that tluir opinion was formed wholly independent 
of thofe queflions, it is unneceifary to {late thofe parti- 
culars, or the arguments founded upon them. It was 
alfo dated that Elizabeth Millett^ on whofe death the 
fecond and third leafes were to commence, did not die 
till the 21 (I of January 1800; and that S. Trebilcockf on 
whofe death the la(l leafe was to commence, did not die 
till the 7ih of March 1-09. That the annual rent re- 
ferved under the fecond leafe of the 13th of January 
1792 was i2s. 6 d. and a fat capon, &c. which was the 
ancient vc nt ; but that the premlfes were now worth, at 
rack-rent, 35/- a -year. That the ancient annual rent 
of 1 3J. 4J. and a fat capon, &c. was referved under the 
third leafe; but the prefent rack-rent value was 17/. lox. 
2-year. That 2/. 14/. 8r/., clear of taxes, &c. referved 
yearly under the fourth leafe, was the ancient yearly rent 
of the premifes ; the improved rent of which is now 
34/. a year. 

Tho fpecial verdifl then found that on the death 
of Trebilcock in 1799, Thomas Ball^ one of the defend- 
ants, who had before married Mary Prideauxy named 
in the leafe of 1 7921 entered and was poifeiTed of the 
term thereby granted: and, on the i8th of January 
t8oo, was prefented by the homage as tenant at the 
manor court of Padjloxvy and paid a fee on hU admil&on* 
12 That 
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That prior to inidiit the execution of the deed of fettle- 
ttient of the 19th of OHober 1728 the greater part of 
the lands belonging to the manors of Pad/low and Huf- 
tyn^ and amongil others the premifes in queftion, were 
out on leafes, either for years certain, not exceeding 21, 
or for longer terms of years determinable on life or lives, 
and a very fmall proportion was in the occupation of £. 
Prideatix^ the cider, (the fettlor;) and that all the lives 
named in fuch granted prior to that fetticment, 

were exiindl bef( re the granting of the faid leafes of the 
fame premifes in 1792 : and that all the leafcs, the in- 
denturCvS of which arc new extent, (of which there are 
many,) which have been ^.nted by any of the tenanis 
of the freehold in ^«.ueflioii fince the deed of fcUloment 
have either been for a term of years certain, net cx- 
seeding 21 years, or for a longer term of years deter- 
minable on life or lives ; and that there are no leafes ex- 
tant, granted by any fuch tenants, fur the life or lives 
nbfolutc of any perfons wliomfoever. That Humphrey 
PrtdeaitXy the father, died on the ill oi May 1795, on 
whofe death the leiTor of the plaintiff became feifed of 
the premifes compriftd in the deed of ilulement of 1728, 
and afterwards received the fcver.il rents of 4^2^., 12/. dJ., 
13/. 4//., and 2/. 4/. Gi/., referved oy the faid four leafes 
of 1792, up to Michaelmas 1805, from the ft veral te- 
nants. That the lLlK»rhasnot given to the feveral leffecs, 
or to the occupiers under them, half a year's notice to 
quit the feveral premifes ; but that before the i ft of Janu^ 
ary i8c6 he did give notice to thepmies claiming under 
each of the fame leafes, that he contended them to be 
void as againft him. Upon thefe fatls the jury referred 
the whole matter to the Court ; and the cafe was argued 
in laft Eajler term. 
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Dmipler^ for the plaintiiF, before he argued the prin 
cipal point, as to the due execution of the power, took 
up the preliminary objeflion which would be made as to 
the want of notice to quit. The value of the premifes 
to be let at rack-rent is fo difproportlonate to the rents 
referved, that thefe mud be confidered to be mere con- 
ventionary rents ; and therefore the receipt of thefe rents 
by the leiTor of the plaintifF cannot entitle the defendants 
to the half-year's notice to quit, as tenants from year to 
year, fuppoCng the leafes to be void. This was decided 
in Right V. Bawden (o), which varies from the prefent 
cafe only in one refpe£t> that there the tenement was 
copyhold ; and if the receipt of the conventionary rent 
had created a tenancy from year to year, it would have 
dedroyed the copyhold tenure. The judgment of the 
court, however, did not proceed upon that ground, 
though it was urged in argument at the bar ; but went 
on the general ground, that tlie conventionary rent was 
paid on another account and for a dllTv^rent confiJeration. 
This is not a payment for rent on an implied holding, 
but on an exprefs holding, which falls : how then can 
the terms of that exprefs holding be referred to an im- 
plied holding, when from the difFt-rence between the 
rent and the value, it is highly improbable that fuch a 
contracl could in fafl: exid. To entitle a party to no- 
tice to quit, lie fliould hold by a title determinable by 
fuch notice. The cafe of Right v. Bawden has been 
a£lcd upon In fubfequent cafes at nifi prlui'-, and no ap- 
plication has been made for a new trial. In the cafe of 
Mildmay cn the demlfe of Lord Digby v. Shirley^ Dorchefler^ 
Sum. Afs. 1806', w’hcre the leflbr of the plaintifF claimed 
3c acres of leafehold on a leafe determinable on lives long 


(<?) 3 Effji, 26 ^?, 
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before extin6I,on which a rent of 13/. was referved : 1808. 

it appeared that after the lives had run out, the ftcward, — — — 

' Rc*k 

not knowing that, had continued regularly to receive the cl?fn. 

13/. ,\cL on the days on which it was referved by the Pru)lavk, 

leafe : wherefore it was objefted that this payment of rent 

created a tenancy from year to year, and thut (here 

ought to have been a notice to quit. But Thomfin B. 

held that it was not neceffary : that no contratl as of a 

tenancy froni year to year could be prefumed ; that the 

payment was made ailo t/iiuiiu ; and that the cafe fell 

within the principle ot lligbt v. Bawdetu The principle 

upon which a tenancy from year to year is prefumed, on 

the receipt of rent, is, that the rent is a compenfarion 

for the land ; which in this cafi it is not ; but the true 

confideration is either a fine or natural love and alFeftion. 

If this objeflion be out of the way, the principal queftion 
arifes on the validity of the four leafes of 1792 granted 
by Humphrey PruUau:< the tenant for life under the power; 
the firft objc6lIon to which is, that they are all reverfion* 
ary leafes, granted to commence, not in pncf-iitl, but 
upon the expit ation of a former term, then outlhui ling 
upon the rcfpe^livc premifes demifed, and therefore 
contrary to the words and fpirit of ths power, which 
only enabled the tenant for life,’ or p'trfon entitled to 
“ the freehold of the premlfcs or any part tliereof, when 
“ and as he (liall be in the acliuil pojfeffton of the fame or 
any part thereof,'’ to Icafe all or any part or parts 
“ of the demefne lands nvhereof\it {hall be in the aclual 
** pojpjfion as afortfaid,” &c. It is nut enough that the 
leflbr fliould be In the aflual feifin of the freehold, he 
mud alfo be in the aflual polE-ffion of the lands demifed j 
which he cannot be while there is a term outftandifig in 
a prior kflee. A power to grant leaks generally will not 
M 3 w'arrant 
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1808* warrant the grant of a leafe in reytrlion^ even in this fenfc^ 
where it is to commence on the determination of a pre- 

Roe ^ ^ _ 

dem. {‘*'UNE fent outlUiiding intereft j according to tlie doflrine in 
pRjoiJAvx. lVir:i€r v. Loviday (rt), Slocomb v. Hawhitis (^), and Good* 
titles, Fimucan (c) \ in which latter, though the Icafes 
were held good| jt vi^js becaufe they had an immediate 
commencementj and were concurrent with the prior fub* 
Tiding leafes: but the reafuns there given (hew that the 
leafes here cannot be deemed to be concurrent. But if 
that be otherwife, the fecond and principal obje£lion is^ 
that at law a Icafe for 99 years determinable on lives^ 
is not an execution of a power to lenfe for any term or 
** number of years not exceeding 91 years, or for th^ 
** life or lives of any one, two, or three perfons.’* The 
introduction of the word for in the place where it is, (hew^ 
that the words ** not exceeding do not apply, and arc 
not continued on, to the words life or lives &c., fo as tp 
connect the term or number of years with thofe words : 
the power to leafe is not for any term or number c.f 
years, not exceeding 21 years, or the life or lives &c., but 
cr for the life &c. The repetition therefore of the w'ord 
for disjoins and ftparates the fcnteiice, making two dif- 
tInCt clAufes ; a^ was held in Winter v. Loveday. Nor 
does the reftriCtion “ fo as no greater eftate than for 3 
lives be at any one time in being ’’ &c., extend back to 
the term of 21 years, but is referred to life or lives; 
and means that there (hall not be a leafe for 2 t years 
and a leafe for lives at once on the edate ; which might 
otherw'ife have been fuppofed to be authorized ; all 
leafes for years being iefs in the eye of the law than Icafes 
fer lives. It appears then, that there were only two 

(tf) Cjw, 39. {b) 222* (f) Dtujrl. ^65, 

forts 
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forts of leafes authorized by the power at the fame timCj 
and pf the fame premifes ; namely, a leafe for years not 
exceeding 2 1 years, and a freehold eftate not exceeding 
3 lives : and the difference between freehold and chattel 
interefts, as well in refpe£I of the cjuality of the eflates, 
as in the qualifications of different forts which they con- 
fer, and alfo with refpe£i: to executions and forfeitures, 
is ton notorious to infifl upon. Thefe leafes then, being 
neither of the one kind or the other, are not a good exe- 
cution of the power at law ; notwithflanding what fell 
from Lord Mansfield and Wilmot J. in Zouch v. Woolfion 
(a)f that whatever was an equitable, ought to be deemed 
a legal, execution of a power ; for both of them ^dmit 
that that was not neceifary to the decifion of the cafe 
then in judgment 5 and they rather leem to hint what 
the law ought to be, than declare what it is*. And Lord 
Hardiviche^ in Paget v. Gee (^), in 1753, and Sir Y. Clarke 
in Alexander v. Alexander {c)^ in 1755, (the cafe of 
Rattle V. Popham^ 2 Stra. 992, having been decided in 
1735,) and Lord Kenyon^ in Doe v. Weller (^Z), clearly 
recognize the diftinftion between a legal and equitable 
execution of a power which was alfo recognized by 
yi^hat was done by Lord Talbot in Rattle v. Popham^ alter 
the decifion at law. There are feveral authorities to fticw 
that this is not a good execution at law of the power in 
queftion, beginning with Whitlock^ cafe {^), where the 
doftrine i slaid down generally, that if one hath power 
to make a leafe for 3 lives, he cannot make a leafe. for 99 
years determinable on 3 lives : and this, it is faid, fuit 
conceifum per totam curium. And this c^fe does not fall 
within the diftinclions by which the leafe there was fup- 

(tf) 2 Burr. 1147. (Jf) jlmbly lOO. (c) l? 44 . 

^^) 7 7 erm Rep, 480, (r) 8 Rep, 69. 
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^ ported : for firft, this is a re(lri£led power to Icafe for 3 

Roe lives in the body of It j not a general power to leafe, 

reftrained only by a fubfcquent condition : fecondly, 
pftiDEAox. there is no power here to leafe in reverfion. ,The gene- 

ral rule in that cafe is adopted in 2 RoL Abr. 25 c. 1. 38^ 
See., and in Siefi, Touch. 269, 270 ; and in the fame 
bookj p. 277, it is faid to have been rcfolved that if 
tenant in tall make a leafe for 99 year^ determinable on 
3 lives, it is not a good leafe.** The enfe of Rattle v. 
Popham ( ^) in this court is an expref'^ authority in point, 
where power being given in a marriage feitlement to 
every tenant for life when in poircfTion to limit the pre- 
mlfes to his wife for her life by way of jointure, he made 
a leafe for 99 years determinable on her death. And it 
was held that however flie might be entitled to relief in 
equity, yet' at law it was no execution of the powerj 
the eftates being very diiFerent ; the one a freehold, the 
other a chattel, it is true that Lord Talbot, fitting in a 
court of equity, afterwards fet up the leafe, faying th^t 
it was not a defetStive but a blundering execution of the 
power, and made the defendant pay the cods. That was 
on the ground, as dated by the Mader of the Rolls in yf/p.v- 
andeyyf.Aleuafidery that lefs w^a# given to the wife than what 
was allowed by the power ; but there was no alternative 
in that cafe ; no direflion of the manner in which the 
tenant for life was to aft, if he did not appoint to the 
extent of his power, but did lefs by granting a term of 
years. But here that line is chalked out : if the tenant 
for life go to the extent of his power, he may grant a 
freehold leafe ; if he do not, he mud grant fuch a term 
as is limited by the power : otherwife, if the principle 


{n) z Sira. 993 , 
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adopted by Lord Talbot, and recojiniEed by Sir T. Clarht, tSoS. 
in Equity, be applied to this power, Uie words a i years may 

V * /I ^ ^ ^ 

be (truck out, and a term of 99 years abft>lutc granted, dcm. Bhunf 

as all terms 6f years ar^* in contemphtien of law inferior paiBs^x,. 

to a freehold. A power like this, where the mode of 

granting terms as well as freeholds is pointed out, is 

exaft ly like the powers given by the leglflature to tenants 

in tail (a), and cccltfiaftical perfons(^), and muft have the 

fame conftrudJion in a deed as on 4the (iatute book: 

and in both thefe cafes it is faid to have been re* 

folved (c), that a leafe for 99 years determinable on lives 

is bad. This execution of the power is alfo bad upon 

the feiife and reafon of the thing, and the apparent intent 

of the parties in the deed. Two forts of kafes were 

contemplated ; freehold Itafes, and leafes for years : the 

former indeed are more beneficial to the grantor at the 

time of the grant, a leafe for 3 lives being worth much 

more for prefciit fale than a leafe for 21 years; but it 

lias its inconvcniencies as to the renewal : none can 

take place without the confent of the Icffec, and the 

furrender of his leafe : no concurrent cr veverfionary 

leafe can be granted to any other perfon if the kflee will 

not renew : the remainder-man therefore has this chance 

on fuch leaks. On the other hand, though a 21 years leafe 

be worth lefs for prefent fale, yet there is a regular period 

of renewal ; and if the tenant v/ill not renew, a reverfion- 

ary or concurrent leafe may be granted to another per- 

fon within the limited period. The tenant for life has 

his choice of thefe two methods of leafing ; but he can* 

^ot give himfelf the advantages of both mediods by 

(a) 32//. S. c. 18./. z- 

{h) Vide 13 Ji/im c. 10. /. 3. an;! 14 c. 14./ J. 

(f) Vide Sle/t, Touclf 277. qn< £ac, Alfr. C''j, 

leafing 
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leafing for 99 years determinable on 3 lives, which is not 
authorized by the power; and .gives hirp the advantage 
of renewing, upon the dropping in of a life, without the 
tenants’ confent, which he could not do on a leafe for 
lives : fo that the remainder -man 13 fure of finding the 
eftate full leafed for 99 years detciminable on 3 lives^ 
In the cafe of Rattle v. Pophnm (a), the power extending 
only to a Angle life, there could be no prejudice to the 
remainder- man by reyerfionary or concurrent leafes; 
which might be the reafon for what Lord Talbot after-? 
wards did in eejuiry upon that cafe. 


Eajl^ for the defendarits. As to the preliminary ob-» 
je£\ion of the want of notice to quit ; the general rule is 
clear, that the receipt of rent is evidence of a tenancy, 
and in the abfence of any exprefs (lipulation between the 
parties, the prefumption of law is in favour of a tenancy 
from year to year ; and it lays on the plaintiff’s counfel 
to eflablifh this to be an excepted cafe. ,But the reafon 
and convenience of the thing, as well as the current of 
authorities, arc in fupport of the objefljon. The de- 
fendants mud either be trefpaffers or tenants, and the 
kflbr of the plaintiff cannot maintain this eje£^ment, 
unlefs be can (liew that they are trefpaffers ; but the 
receipt of rent, qua rent, whether more or lefs, for the 
very period included in one of the demifes laid, is an 
exprefs recognition of a tenancy of fome fort ; and no- 
thing is (hewn which determined it as to the other« 
One of the defendants was prefented as tenant, and a^r 
mitted by the lord’s deward (ince the death of the lad 
tenant for life. All the reafons which originally induced 
the rule of prefumption in favour of a tenancy from year 

{a) 2 $tra» 992 * 


to 
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to year, inftead of the old tenancy at will, and which 
require half a year’s notice to quit, apply as well to this 
as to any other cafe. The Unant is induced by this re- 
cognition of his tenancy to expend his time, money, and 
labour in the cultivation of the eftate. No fafe diftinc- 
tion can be made upon the quantum of the rent paid with 
reference to the greateO: rack-rent value. Where is the 
line to be drawn ? If it were two thirds, or one half, or 
a quarter of the a£lual value, would that conftitule a 
tenancy from year to year ; but if it were. an eighth or 
lefs, would that fuhje£l the party to be treated as a tref- 
pafier. The inconvenience and uncertainty which would 
enfue from attempting now to draw any fuch line^ which 
is no where to be found in the books, would more than 
pompenfate any partial hardfliip which could arife 
from adhering to the general rule. The rents leferved 
and received in this cafe were not cujlomary rents, as in 
the cafe of Right v. Bawden (<a}, which has been relied 
on ; but they muft be taken to have been the ancient 
Tack-rents : the very ftipulation in the power that they 
(hall be referred (liews that. At the time of the fettlement 
in 1728, the ancient rents were much lefs difproportion- 
ate to the then a£lua! rack-rent value, than they arc now; 
but lapfe of time will not alter the nature of the thing ; 
and if thefe were then deemed to be fubflantial and tenant- 
like rents, though not the moft which might even then 
have been obtained, when did they ceafe to be fo, and 
become merely nominal, fo as no longer to amount to a 
recognition of a tenancy ? If the remainder man in tail 
had come into pofTrflion within ten years after the fctile- 
mentof 1728, when the rent referved might have been 
^ 6th or 5th of the full value, and his receipt of rent from 
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i8o8> the then IciTees would have conftituted them tenants 
from year to year ; at what other period would the necef* 
giving notice to quit have ceafed ? The firft Icafe 
PaiocAvz. refetved even more than the ancient rent, (in fadl more 
than double,) which increafes the difficulty of confidcring 
it as a mere nominal rent ; though the proportion was as 
4/. 2 s. per annum, and 5/. in lieu of a heriot, to 60/,, the 
full improved rent. The term conventhnary rents, whfeh 
thefe are faid to be, has no feparatc known claffification' 
in the law : all rents which are referved by the conven* 
tion or agreement of the parties exprefs or implied are 
conventionary rents. But as contradiftinguilhed from 
confimon rack-rents by the mere difproportion of the 
value, the cafe of Doe v. Watts (a), is an authority to 
(hew that the receipt of fuch a rent will create a tenancy 
from year to year. That alfo was the cafe of a defc£live 
execution of a power of leafing, vyhich required the fc/? 
rent to be referved. The beft rent was 60/., and the rent 
referved was only 36/. a year. It feemed admitted th'at 
the remainder-man had accepted the rent in ignorance of 
the invalidity of the leafe; which the court thought 
made nef difierence. A cafe was there cited of Goodtitle 
d. Adeane v. Prentice^ Lent^ Surrey Aflizes, 1790 ; where 
a leafe of copyhold had been granted by the hufband of 
the wife’s land, without her confent, for 41 years, at a 
fmall rent \ and after the death of both, the daughter, 
not knowing of the invalidity of the leafe, had received 
the rent; notwithftanding which Mr. Juftice Gould 
held that no notice to quit was necelTary^ Lord Kenyon 
however denied this cafe to be law 5 faying that perhaps 
it had pafied without much confideration, and could not 
be put in the balance againd all the other decifions : and 


(«) 7 T./vi 85. 


all 
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all the court agreed that a notice to quit was neceflary in 
the principal cafe. The cafe of Right v. Bawden (a), 
which followedi Is very dldinguifliable from the prefent : 
ifti That was a cafe between lord and copyholder, upon 
a demife according to the cujlom of the manor, which was 
binding on both, referving the cuflomary rent &c., and 
not as between landlord and tenant in the ordinary fenfc 
of the words, upon a demife referving an arbitrary rent, 
which is matter of particular ftipulation between them. 
It was confidered by the court there, that fuch a convene 
tionary^ or, to fpeak more precifely, ctijlomary rtfervation, 
was not to be confidered as a rent between landlord and 
tenant i and therefore that the receipt of it could not be 
evidence of a holding from year to year, adly, There 
was another reafon urged thereby the plaintiff’s counfel 
againft the holding under an implied tenancy from year 
to year ; for that muff have been by parol \ whereas if 
the land were demifed otherwife than by copy, it would 
have extinguilhed the tenure. 3 dly, The leffors there 
confidered the hufband as equitably entitled for his life, 
and by confequence that they were equitably entitled to 
the cuftomary 6s. rent ; and they had never received any 
quit rent from the widow, who claimed her free bench, 
after his death. 4 thly, The leffors had never received 
the particular rent at all ; they had only received a grofs 
rent from their leffee of the parfonage, under whom the 
particular lands were held. 

As to the principal point, the conffruflion of the 
power ; the lituation of the parties, and of the property, 
at the time of the fettlement, is to be regarded in aid of 
the conftruAion. The property was mofily out upon 
leafes for ai years abfolute, or for longer terms deter- 
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ttiinabic on lives. The fettlcmcnt of 1728 gave jB. PrU 
deax^ the eldefi (the fettloi) a life-tftate in all but 
Guardandria^ which was firft given for life to £. P. the 
youngeri wiih remainder Vor life to the elder Prideauxi 
and after his death the younger Prideaux was to take 
a life eftate in the whole i remainder to his fons in fuc- 
celfion fot lifej with remainder to their refpe6five iffiie 
in tail. There were^ thereforci two eftates of freehold in 
feparate poiTe/Iion in the firft inftancei and the power of 
jointuring enabled others to be created afterwards : and 
this accounts for the wording of the power, which is 
framed with relation to the pojfeffion of the freehold of the 
premifes, and not merely to the adlual polTeflion of the 
land itfelf. The power of leafing is given to the perfon 
entitled to the freehold of the premifes, or any part 
thereof^' {/. e. of the freehold of the premifes) when 
and as he (hall be in the aSlual pojfeffton of the famei^ 
(1. of the freehold of the premifes) or any part thereof 
(/• /• the freehold of any part of the premifes.) The 
power itfelf is “ from time to time^ by indenture, to 
** make grantx, leafex, or demifex (pluraliter) of or for 
all or any part or parts of the demefne lands, whereof 
he (hall be in the a^ual pofiTeffion as aforefaidr Thefe 
laft words (till refer to the fame general antecedent^ 
which is the freehold. The power is to be exercifed 
from time to time^ not only over all or any parts (of the 
freehold) of which the leflbr (hall be in the aBualpoJfef 
fion as aforefaid^ but over any parts which looks to a 
repetition of the exercife of the power over the fame part. 
It is to make leafex (pluraliter, not leafe or leafxx 
dendo fingula fingulis) of any par/ from time to time $ 
that is as each life dropped, or the years run out within 
Then the power is to be exercifed for any tern^ 
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^ or number of years, not exceeding 21 years, {i e. 

abfolute) or for the life or lives of any i, 2, or 3 per- 
** fon or perfons.*' Thefe latter words may cither be 
read as the plaintiff’s counfel has read them ; or they 
may be read for any term or number of years [not" 
exceeding 21 years, or] for the life or lives,” &c. 
retaining and carrying down the firft part of the dtferip* 
lion to the lad : as if the feltlor had faid, I mean to 
give the tenant for life the option of granting leafes for 
any term or number of years abfoiute, not exceeding zi, 
or for any term or number of years^ for the life or lives of 
2, or 3 perfons. And this way of conllrueing the 
fentence is the only one by which clTccl can be given to 
all the antecedent words. For there cannot be leafer of 
any one part for different lives, made at different times, 
running together, as an eflate of freehold cannot be 
made to commence in future; and yet the former 
words cxprcfsly give a power to make Icafex from time 
to time of any par/; which may well be done confiflently 
with all the words, if the power be underdood to war* 
rant Icafes for terms of years for life or lives^ &c. And 
this meaning of (he fettlor is rendered more probable by 
looking to the date of the property at the time of the 
(etdement, which was leafed in the fame manner; fo 
tl^t a power of leafing for life mud have been fuf- 
pended for a long period. But whatever doubt there 
might have been if the power had dopped here, it is put 
an end to by the fubfequent words, which control and 
qualify what goes before, and (hew^the principal intent 
of the fettlor to be S$ as no greater ejlate than for 3 lives 
be at any one time in being in any part of the pre- 
mifes.” And this qualification cannot be confined, 
as it has been argued^ to Icafes for lives i but over-rides 
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the tnhole power of leafing. It could not mean fo as 
4 or more lives (hould not be running on the fame part 
at the fame time, becaufe the power was before exprefsly 
limited to 3 lives, and thefe latter words would be nuga* 
tory. Ihen it does not fay fo ai no more than 3 lives 
be &c., but fo as no greater ejlate^ &c. The fubftance of 
the qualification, therefore is, that any lefs ejlate than for 
3 lives might be granted, which was to depend upon the 
duration of life : in like manner, a leafe for any number 
fA years certain might be granted, not exceeding 21. And 
this is further evinced by the rt-ference to j^ny one time 
in any par/ of the premifes*,” which falls in with the 
conllruclion before put on the power to make leafex 
from time to time of any par/ ; which, with refpeft to 
leafes determinable on life, could only apply to Icafcs for 
long terms of years determinable on life or lives ; which 
are no greater, but a k/s, ejlate than for 3 lives. This is 
alfo confonant to the condruclicn which mud be put on 
the other qualification of the power; ** and fo as the an- 
cient rent, &c, be rtferved;'’ upon which it is clear 
that the rcfervaiion of a greater rent would not avoid the 
Icafe : then why fltould the grant of a lefs interejl than 
the power warrants be an avoidance ? He then con- 
tended, that if the words were doubtful, the contempo- 
raneous and continued adls of the parties under the 
fettlcnient, down to the death of the laft tenant for life, 
was evidence to explain what they meant.- Upon which . 
the fpecial verdift finds that at the time of the fettlement, 
and fince, as far as any evidence at all can be traced, the 
premifes have always been leafed, either for years abfo- 
lute not exceeding 21, or for longer terms determinable 
on lives, -and never for lives abfolute. But as the court 
appeared to lean againft the confideration and application 

of 
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bf this evidence, and the point had been recently under 
difcuflion, he urged the argument ho farther than by 
teferririg to the modern authorities on the fubjeft ; 
Vt'hich are Cooh v. Booth («), ^he King v. The Inhabitafits 
^ Laimhn (b), Baynham v. Gttfs Hofpital (r), Moore V. 
Foley (//), and Iggulden v. May^ in Chancery [e\ and at 
law(/). 

But admitting the true and only proper conllrucHon 
of the Words, to extend the power of leafing to life 
eftates, ftill the p^rty in whofe favour the power is created 
may take lefs than he is allowed out of the eftatc of the 
revcrfioner, who cannot complain of that ; and by Co* 
Lit. 46. a. an efliate for life is in the eye of the laW 
‘‘ a higher and greater eftate than a leafe for years^ 
though it be for a thoufand or morc.^* The plain mean- 
ing of fuch a power is to enable the tenant for life tc^ 
charge the remainder-man’s eftate to a certain extent : 
to whatever lefs extent the power is exercifed, it is fo 
much gained by the latter : and it was not Impoflibie, 
though unufual, that one of the lives might have exceed- 
ed 99 years. Powers, fays Lotd Mansfield^ in Goodtitlc v* 
Funnean (g), are now a copimon modification of pro- 
perty in land, and as fuch ate to be catried into eiTeft 
, according to the intention of thofe who create them* 
So faid Lord Kenyon in Penieroy v. Partington (h)y though 
judges had fometimes erred in the application. A dif- 
tin£llon alfo appears to have been taken [i) between 

(a) Cawp. 819. (A) 8 Term Rep. yft). (c) 3 Vef. 

(</) 6 y^cf.jun. 238. (e) 9 Vej'.jun* 329. f/) 7 244. 

(•r) Daugl. 573. and s\^z Right s*Thoma%^ ^Burr, 1446. 

3 Term Rep. 675. 

(i) Vide Xh^in. Ahr, tit. Peww, 470 .^/. T 9 » cites Sayle v. Freeland^ 
i Ventr, 350 * Fit%ge^alA v. Lord Fauco/tiirge, Ftt»g. 2 f 4 > * 19 . Fitstwil-- 
Riitn'i cafit 6 Rep. 32 and vide Coventry v. Cjvcntrj^ 9 Mod, 13 . 
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powers* refcrvcd, as in this cafe, to the owner of iht 
eftate, or to one who would hivc been .heir to itj which' 
are always to* be conftrued favourably for fuch perfons i 
and powers given to witranger, or to incumber a thirds 
perfon*8 eftate i* which are alWays conftrued ftridly t 
but in no cafe can it be permitted to a party to comphiir 
in a Gouit of juftice, that left has been taken from him^ 
than might have been* It is not pretended tliat a leafe 
might not have been* granted for lefs time than ai years 
abfolute (o), or for fewer than 3 Kves^ or for more than- 
the ancient rent: then why not for lefs than one life, as 
for years determinable on a life which might ftirvive tho 
term. A leafe for ai years determinable on a contin- 
gency would be a leafe for years not exceedmg ai. So* 
the leafe might have been for one life determinable on a 
contingency, as upon the failure of another life, or any 
other event : yet that would not ftriflly be within the 
Words of the power. But it is faid to have been decided 
upon authorities that under a power to leafe for lives, a 
leafe for 99 years determinable on lives is bad. All the 
authutlties concluding with that of Rattle v. Popkam are 
refolvable into and depend upon Whitlock*s cafe (a), to 
which they refer, where the pofition in queftlon is a mere 
obiter di£lum : for the power to leafe there was general y 
with a provifo that the leafe (hould not exceed the num« 
her of 3 lives at mod ; and under that a leafe for 99 years 
determinable on two live^, to commence after the death or 
determination of a preceding eftate held upon another 
Kfe, was held a good execution of the power. It is true 
that the dlftinflion was there taken, that the power to 
leafe was •• m the beginning abfolute, aflSrmativc, and 
indefinite'-,'’ and that the provifo afterwards came by 

(a) Breen v. Bouhen, 3 Ktb, 74.6. (^) 8 Bep 69. L 

way 
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tiray of qualification. But the intent of the parties is to 
be taken from the whole of the deed taken together, 
and not from the pofition of its parts : and great (lre(s is 
laid throughout that very cafe upon the intention of the 
parties. And Lord C. B. Gilbert^ in his treatife on 
leafes (<i), after mentioning WhitlocJc^ cafe, adds, ** Ic 
** wasfaid by the judges in 3 Keb. (^), that the confiruc*. 
tion in li^hiUocV% cafe, that a perfon having power to 
make leafes for 3 lives could not make a leafe for 99 
** years determinable on 3 lives, was too nice, and ex- 
prcfsly contrary to the intent of the parties.” The cafe 
of Rattle V. Popham (c) is the only exprefs decifion upon 
the point of law ; which docs not appear by the different 
reports to have been much debated either at the bar or 
on the bench ; but to have proceeded upon the di£lum in 
IVUtlocPs cafe, which was the only authority cited at all 
bearing upon the particular queftion. The propriety of 
that decifion, however, has been llrongly (liakcti by what 
fell from Lord Mansfield in Zouclf v. WQoljhn [d) ; who 
fays that “ Lord Talbot^ arguing from the fame premifes, 
” the power, and the leafe, without any other circum- 
(lance, Md the Uafe to be warranted hy the power,* &C. 
And this is confirmed in fubftance by the Mailer of the 
Rolls, Sir Thomas Clarke, in AleKondir v. Alexander (e). 
But it is contended that there is a diilindion between 
a legal and an equitable execution of a power. It is 
difficult, however, to underftand the grounds of fuch a 


(tf) 3 ffac. Mr. 151. tit Leafes. 

{b) Ttie margin of Gvnllim'a edition of Bae. Abr. refrrs to p. 746. 
where chil eXpreflion h not to be found ; but Jmts and Twifdtfi, judges, 
lay generally, on the ftatute of leafei, avoiding leafes otherwjfe chan for 
^vei or tf years, that a leafe for ttfs is good. 

(e) a Stra. 99 a. and Om. toa. 1 Burr. 1147 . 
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dl(lin£lion in conftruing the words of any inllrument. 
Courts of equity* as well as of law, profcfs to conlLrue 
all inilrumcnts according to the intention of the parties, 
to be collc 3 ed from the words and fubjc£l-matlcr of thcf 
inllrunients thcmfelves. How then can there be an ac- 
knowledged different rule of conftrudlion of I'he fame 
v'ords on different fides of the Hall. Lord ALimJlcld^ in 
Zouch V. Wocljhn^ adopting the argument of Mr. 
ningy esprcfsly denies any fu:h dillintlicn, and fays that 
•LohaUver Is a good power or execution In equity ^ the Jiaiute 
(of ufes) makes good at law'* And kVilinat J. agrees 
with him. Lord Mansfield alfo diflingui{l>ed powers of 
this fort from mere legal powtrs introduced by ftatute; 
fuch as leafes by ecclefiaftical perfons (jr ti-nants in taiL 
Though it does not appear by any esorefs decificn tin'.: 
leafes for 99 years determinable on 3 lives are not withiii 
the ftatutes regulating fuch leafes. L rd C. B. Gilbert 
fays (fl) th.3t fuch leafes fieeni not good within the fta- 
tutes and he thinks afterguards that they would he good 
within the ftat. 28. upon the teafonlng ia 

Whitlock'^ cafe : * and he cites Smith v. Trinder^ Cr:. 
Car. 22.| where a leafe by huft)aRd and wifa of the 
wife’s lands for 60 years, if fi^e fi:ould fio long livcy wu^ 
confidered fufficient to bind her within that ftstutc. And 
in Threadneedle v. JLyncham [b) Lord Hah and the reft of 
the Court faid they would not* then diiputc whttlier a 
bifhop’s leafe on the ftat. i £7/2. c. 19. for 99 years de- 
terminable on 3 lives were good or not. But at any rate 
this cafe is diftinguifli^ble from that of Rattle v. Pophamt 
by rcafon of the latter words of the power, « So as no 
greater eflaie^ &c. which ride ever and qualify the gram- 

{a) 4 Sae. Ahr. 69. rule 4, (^) 3 Kth. 595, 

matieali^ 
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^natical (Iriflnefs of the forxocr words, and give the 
tenant for Jife full fcope to gfrant anyleafe determinable 
on lives, lefs than an eftate for 3 lives. And fuch ap- 
pears to have been, the opinion of the Court in that cafe 
from Mr. Ford*$ M 3 , note of it 5 which in the main 
agrees with the report in Ktraftge; but acids, Curiam, 
If the power had been general to provide for a wife,y& 
as that he did not niahc a great cfiaie thau for life \ bc- 
caufe an eftate for years determinable on a life is a Icfs 
** eftate, fuch an t flate might have been raifed by virtue 
of the latter pow(T, which authorizes the creation 
of any eftate that is not greater than an eftate for 
life,"* &c. 

Suppcfiiig, however, the Icafes not to be goodtothe extent 
of them, at any rate tlv’y are good for 21 years determin- 
able on the lives ; for ft ill they will be leafes for cji years ; 
and the cxcefs is annarcijt upon the face of them. In Ttouch 
V. Wooljlon [a) Lord Mnnsfdd faid, confide ring powers 
brought into the comm. n law by rhe ftatut.e of ufes as a 
mode of ownerfliip or property, no doubt could ever 
“ have been made whether a man might not do lefs than 
•* his power: or if he did nio^e, whether it (hould not 
«« be good to the extent of his power.*' In Alexander v. 
Alexander (b) Sir Thomas Clarke puts the cafe, fuppofe 
** a power to leafc for 21 years, and he kafes for 40; 
** that Ihall be go.oa for 21, becaufe it is a complete 
execution of the power, and it appears how much he 
** has exceeded it. If the Court can fee the boundaries, 
it will be good for the execution of the power, and 
«« void as to the excefs." So Lord Kenyon, when Mailer 

U) iVr. 1147. (/) a VcJ^ 6^4. 
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of the Rolls, in Piti v- Jaclfon (a), confidered that the 
exctfs only in the execution of a power was void. The 
fame principle was alfo laid down by Dyer J. in Piilpotfs 
caftr {lf]i ** where a man hath a warrant to do a thing, 
and he doth it, and more, fo as he exceeds his war- 
<< rant) yet it is good for that part which is warranted^ 
and void for the reft/* Mr, Parker had power to raife 
7000/. for younger children by deed or will ; and by will 
he charged the premifes with SoocL : and decreed (r) 
to be good for the 7000/. In Parry v, Bowen {d) it was 
refoived by Lord Chancellor, that where a perfon hath 
power to leafe for 10 years, and he leafeth for 20 years, 
the leafe (hail be good for lo years in equity: and he 
faid it had been fo fettled feveral times in that court. 
Court''' of law are in the conilant pra£lice of applying 
the fame principle to awards : if an arbitrator has ex** 
ceeded his authority, and the meafure of excefs be appar 
rent, the award is held good pro tantp. 

Then as to the objefliou of this being a reverGonary 
leafe ; if the tenant for life could demife at all for more 
than 21 years determinable on liv es, there can be no objec- 
tion to fach concurrent chattel leafes for lives, not exceed- 
it.g 3, which are all running oiit at the fame time ^ 
though the one bp not to commence in poGTelTion till the 
determination of the other. If there ccqld be no objecr 
tion to a demife for 95 years determinable on the lives of 
A. B. and C. to take feverally in fuccelFion, in the fame 
inftrument ; what difference can it make that they take by 
different inftrqments, or at different times. If the 3 lives 

(a) ft Bro. Chan, Cff, 54. (^) M» 15 Elix. in C*B, ^Leon. zq. 

tarker v. Parker^ in 1714, Gilh* Eq, Cef* i68. and cited by the 
Court in Coventry v. Coventry^ 1 Stra, 604. 

{4) 3 Cbott. Re/>. If. 
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»be confuming at the fame timcj the aeveffion it not bar* 
^ened beyond the terms of the provifo. The eonftriio* 
tion contended for would put the landlord in -the power 
<of the tenants, and compel him to purchafe their liirren- 
der of the former eftate, previous to every renewal, with<* 
tout any benefit to the reverfioner. But even upon the difa* 
hling (latutes, which have received fo drift a conftruftionj 
it has been long fettled that concurrent leafes are good as 
in Co. Lit. 45. 4 Bac. Jibr. £4, 5, 6> and the cafes there 
cited. Concurrent leafes under powers to leafe in pofTef* 
iion for years certain, or determinable on lives, have alfo 
been exprcfsly held to be good, in tPinter v. Lovedny 
Read V. Nafh (i), Po 9 c y. Collier (r), Coventry v. Coventry (rf), 
GoodtitU V. Funucan (^), and Doe v. Calvent (r). And 
•the legality of fuch leafes was aflumed by the legifiature 
in the aft for regulating the granting of the rolls leafes (/)^ 
which controls the exerctfe of the power to within 7 years 
•of the expiration of the exifling leafe* In the firft men« 
tioned of thefe cafes it was eonfidered that where the leafe 
depended on the duration of lives, they mud from the very 
nature of the thing be concurrent and not reverfionary* 
The leafe eftablifhed in Whit!oGF% cafe was a concurrent 
leafe. 

Dampier was heard in reply at length, and obferved 
as to the argument that the leafes were good at lead for 
21 years, though void fqr the excefs, that it was only a 
yule of equity, which had neyer been afted upon at lave* 

{a) Cartb, 427. and 5 Mod* 381. (^) 1 147. 

:(c) }And* 65 . (d) Qm. Rep. 313 * fe) Dou^/, 565 — 572 . 

(/) 2 376. (^) Vide tVilJon v* $ir 7*. SeiveU, 4 Burr* 1976. 
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The Court direfled the cafe to" (land over for confide* 
ration : and in this term 

Lord Ellenborough C. J., after ftating the fub- 
ftance of the fpecial verdiO^, delivered the opinion of the 
court. This verdifl furniflies two quedions ; the one, 
whether thefe four Icafcs were warranted by the power ^ 
and the other, whether a notice to quit was in this cafe 
necelTary. Two objediions have been made to the leafes; 
one, that they were to commence in future, and there- 
fore fuch as the power did not warrant; the other, that 
the power did not authorize any leafe for years which 
might by poffibility exceed 21 ; and if we are of opinion 
that the latter'Is a valid cbjedlion, it is unneceffiry to fay 
any thing upon the former. The powder authorizes the 
grant of either a chattel, or a freehold leafe ; the former 
not to exceed 21 years, nor the latter three lives: it 
in the alternative to grant either the one, or the other, 
but not both ; fo that the fame premifes cannot at any 
one time be under leafes both for years and lives. It 
was held in Elmers cafe, 5 Co, 2. and Mnrkr v. Wright^ 
Moor 253, 4. that under the ftat. 5 Eli%, c. 19. f. 5. 
whith vacates all bifliops* Icafcs, except fuch as arc for 
21 years or 3 lives, the fame premifes cannot be under 
leafes for years and lives at the fatue tinie : and it (hoiild 
feem equally obje£lionabie under fuch a power as this. 
If this be fo, it may make an eifential difference to the 
reverfioner or remainder-man, whether the premifes arc 
Jet for three lives, or for 99 years determinable upon 
• three lives. A chattel leafe may be granted pending a 
prior fubfifling one, provided it be within the limits of 
the power, ...nd provided it give no beneficial 
during the continuance of the fubfifting leafe ; but fo 
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iong as there is a freehold Icafe in effe, a fecond free- 
hold leafe cannot be granted. The right of granting a 
fecond chattel leafe v. as fettled in Read v. NaJJj^ i Leon. 
14B, and is recognized as law in Goodtitle v. Funuenn^ 
DougL 3, Ed. 572: but a fecond freehold leafe cannot 
be grantedy becaufe it mull be to take e(Fe6i in future^ 
and a freehold cannot be conveyed unltfs it is to tdke 
tflFcft in prafenti. 2 IFils. \t\ 6 . If a leafe ilierefcrc 
were granted for lives, no further leafe could be granted 
till that leafe were determined ^ not a chattel leafe, be- 
caufe the power does not admit of the fame premifes 
being under a chattel and a freehold leafe at the fame 
timci nor a freehold leafe, becaufe that would be to 
commence in future ; whereas, if there were a chattel 
Jeafe for 99 yearn determinable upon three lives, and one 
of thouj lives were to drop, a fecond chattel leafe for a 
new life, in addition to the other two, might be granted 
during the continuance of the firll. Whenever a life 
therefore dropped, there would be this cilential difference 
between a freehold and a chattel leafe, that, upon the 
former, no new life could be added, unlefs the termor 
vrould furrender the firll leafe ; whereas, upon the latter, 
a new life might be added without any fuch furrender. 
In the one cafe, therefore, an important advantage would 
accrue to the rcveifiontr or remainder-man, if the ttn- 
ant for life and the ptrfon intiilcd to the firft le.ife could 
not agree upon a furrendfr^ in the latter, fuch advan- 
tage would be wholly loft. Attending, therefore, to tliis 
material dift'crcnce between the two deferiptions of lenfcs, 
can the court fay that when the power ufes terms appli- 
cable to one of them, the party is intitlcd at his option 
to grant the other ? Can the court fny that the ptrfon 
i^ho created this power had not this difl'erence in con- 

5 templatioD^ 


I8j 

tSoS. 


' Rck 

dcin. Bhvk9 

againji 



CASES IN TRINITY TERM 


i3<> 

1808. templatioD, and did not intend the reverfioner or remain* 
der-man fliould hare the advantage which might refuk 

Ros 

4 etn. Bkunb from confining the tenant for life to that fpecics of leafe 
which the power exprefsly mentions ? In WbiielocV% cafe, 
8 Co. 69 h. this very point was conceded by the whole 
court \ and if that cafe be law, the queftion here is at an 
end. In that cafe there was a general power to make 
leafes, fo as they did not exceed three lives or 21 years ; 
and under that, a leafe for 99 years determinable upon 
3 lives was adjudged good ; becaufe the only reftri£lion 
in the power was tliat the leafe (hould not exceed 3 
lives or 2t years; and a leafe for 99 years deter- 
minable upon three lives is a leafe not exceeding 
three lives. But a di'fFerence was taken between a gene^ 
rj/ power, not fpecifying the kind of leafe, but adding 
a re(lri£lion to limit the extent of the leafes ; and a power 
particularizing the fpecies of leafe to be granted-: and it 
was faid that if one hath power to make a leafe for 
three lives, he cannot make one for 99 years deter^ 
minable upon three lives; quod fuit conceflum per 
** totam curiam/* This pofition, though not the point 
decided, is adopted by Lord Rolle in his al^idgement, 
vol. 2. p. 260. pi. 3. and by Doddridge J. in Sheph. Touch. 
2^9. In Rattle v. Popham^ 2 8/r. 992. it was adjudged 
by Lord Hardwicle and the other judges of B, R. that 
a power to limit an efiate to a wife for life did not, at 
law, authorize the granting her an eftate for years 
determinable upon her death : and, according to the 
report of this cafe by the late Mr. Ford^ the Court re« 
cognized the di(lin£iion laid down in WhitelocVz cafe 
between , fucb powers as particularize the fpecies of 
leafes to be granted, and fuch as do not. It is true that 
after the decifion in RaltU Vr Pophqm in fCn Lord 

Taliof 
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Talbot fupported that leafe in equity ; and in 2 Burr.\\^^>], 1808.. 

Lord Mansfield throws fome dlfcredit both upon 
Whitelock'a cafe and Rattle s.Pophatni but xa. Shannon dcm. 

agairjt 

V. Breadftreet^ Reports temp. Lord Rcdefdali 66 to 71. Paiujeavx. 
Tiord Mansfie/d*s obfervations are canvaiTed by Lord Re-- 
defdaiey and the determination in Rattle v. Popham is ap- 
proved of by him. And after full knowledge of what Lord 
Talbot had done after the decifion in Rattle v. Popham^ 

Sir Thomas Clarke when fitting iotluOxA Hardwlcke appears 
to have confidered that decifion right. In z Vef. 644. 
be fays Suppofe one has power to jointure a wife for 
llfe^ and appoint to her for 99 years if (he fo long 
live ; as in the cafe of Mr. Newport ; at law it was 
held in B. R, to be void, but in equity good protanto.** 

It is therefore our opinion both upon principles and upon 
authoritieS| that as this power authorifed Itafes for 2 x 
years or three lives onlyi the leafcs in queflioni which 
^re for 99 years determinable upon three livesi are not 
warranted by it. It was argued that the leafes if not 
good for the 99 years, might dill be good for 21 years 
(hould any of the lives fo long continue ; but it is fudicient 
to fay that no authority was cited to (hew that a court 
of law has ever held iifelf intitled to conGder fuch aleafs 
as good in part. 

Upon the 2d- quedlon. Whether a notice to quit 
were in this cafe elTential, we are afraid the fpecial 
yerdiA docs not enable us to decide the point. The 
receipt of rent is evidence to be left to ,a jury that 
a tenancy was fubGding during the period for which 
that rent was paid ; and if no other tenancy appear, the 
prefumption is that that tenancy was from year to year : 
and if there were a tenancy, it is not for the court to fay, 
whether it be continuing or ended. In Ree v. l^ard, t 
fj. piack- tenant for life made a Icafc, and 
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died, and the vernaindtr-man received rent from the 
leflec for two years j the payment on the one hand, and 
the receipt on the other, were conficiercd as evidence of 
an agreement for a tenancy fronri year to year upon the 
terms contained in the Icafe- And in Doe y. Watts^ 7 
*Tifm Rep, 83. where tenant for Jlfe made a leafe not 
v/arranted by his power, and the remainder-man received 
the rent referved by it, this Court held this receipt evi- 
dence of a tenancy from year 10 year between the leflec 
and the remainder-man ; notwiildlanding a cafe of 
Goodtitle V. Prentice^ in which Goidd Juilice ruled the 
contrary : and the plilntiiV having been nonfuited for 
want of 3 notice to quit, the nonfuit was confirmed.! t 
has been argued that the great dif;nopoi tion between the 
rents referved, and t!ic real value, will en able us to fay 
that the receipt of the rente, did not create a tenancy 
from year to year j and Ri{J:t v. Baxvden^ 3 Eaji^ 260. 
has been cited to fatisfy us it did not. In Right v. 

4 en^ however, there was no proof that the lord knew of 
the payment i for it was made to his icfi'ce ; and that 
was a fpecial cafe, not a fpecial verdicl : and asic was 
qbvipus the jury mail have been directed to draw a con- 
clufton againtt a tenanej from year to year, tiie piym .nt 
being made with reference to a fuppnfed tenancy of an- 
other kind, the Court might not tidnk it neceflary to fend 
the cafe back to have that conclufion drawn. This is a 
fpecial verdict, upon which if what the jury has found be 
evidence, ^nd fufScieutly material not ro he rejected as 
furplufage, the court cannot draw the conclufion of fa£l 
which is to refult therefrom, however palpable it may be 
what that concluGon ought to be. As to the difpropor- 
tion between the rent and the value, the verdi£l does not 
^naWe us to Dy what that difproportion was during the 

period 
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period for wLich the rent was received, becauftf it only tS^S. 
finds what was the value at the time of the verdi(S : but "uTT 
if the (lifinoportion at the time for which tl.e rent was 
received w^ere ever fo clearly ufceitaineJ, we could not 
a£t upon it, becaufe it would only furnkh ground to in < 
duce a jury to decide agaiiill a tenancy. The receipt of 
the rent is Tome evidence of a tenancy *, upon iliat evi- 
dence it is peculiarly the province of the jury to decide 5 
and though they would probably receive a very flrong 
dirc£fion to decide ag iinfe a tenancy, yet they only can 
decide it : and unlefs the dcrcndznt-, therefore, will 
confent to ftrike out from the fpecial verclift every fact 
which can be deemed any evidence of a tenancy from 
year to year, we are of opinion there rr.ult be a venire de 
novo. 


Bourns a^^ainfc Taylor. 

'"J'RESPASS for breaking and entering the plaintiff 
clofe, part of the North Farm, other wife Lowjicad 
IWfiii and another clofe, part of the Town Farm, in the 
townfliip of Duckworth^ in the county of Norihumhtrland^ 
and fubverting the foil, and digging and boring the fame, 


'J^.y 4ii). 


The lord of a 
manor, as foe!?, 
!)»!» no 

v’lrhout a cuf- 
to enter 

f pon the cojiy- 
1 jv<1«s with.n liii 


&c. The defendant pleaded the general ifluc and fix fpccial wiXh’ii“"re 'are 

juftificationaof the trefpafles, as fervants, and by command "f 

of the Duke of Northumkrland. The i ft of thefe ftated that 'o for or<t 

work il.c 

the Duke, at the times when, &c. was and is feifed in fee and the copy- 

kuJdei may 

maintain trerpafs agalntl iiim for (o doin^. 

But where the defendant jofllfied under the lord, as being itiftd in fee of the veiiu cf 
coal lying under the copyhold tenements, togeticr •ufifo the itb*rt\ rf Urhg ftr and gett’wr the 
coaly See. it is not enough for the plaintiff to reply rhat as well all ilit vtins of coal under 
the faid clofes in which, &c. as the leff of the foil within and under the fame, had Imme* 
morially been parcel of the manor and demifed and dcmiftabic by copy, &c. without any 
exception or refervation of theccal, See ; unlefs he aUo traverfe the of working the 
mines: becaufe the plea claims fuch libeity nut merely as annexed to the feifm in fee 10 he 
txercifed when in aAual poflllTion, but as a prefent liberty to he cxcrcifcd during cht cor - 
tinuanceof the copyholder’s eftite; and therefore the replicalion U only an argu>nvo.;*ti\iC 
dviiial of the liberty, and does not confefs and avoid it. 
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1 8o8« 

PovaNB 

aiainft 

Taylor* 


of the manor of Tfnetnntih^ with the appurtenances, in 
the faid county, of which the clofes in queftion' have im* 
memorially betm parcel and copyhold tenements of the 
manor : and that by nafon thereof the Duke was entitled 
to all mines and wins of coal in and under the fame clofes, 
&c. and to bore for^ dig fer^ and get fuch mines and veiris 
of coal. The ad juilihcation dated the fame right in the 
Duke, he making and alloivittg to the copyhold tenants of the 
faid clofes in which, &c. ?nd their tenar-ts and occupiers 
thereof refpc£lively a reafonable fatisfaElion and compenfd^ 
tion for all damages done or cccafioried to them refpe^lively 
by fuch boring for, digging for, and getting fuch veins 
and feams of coal as aforefaid. The 3d dated that the 
places in which, &c. from time immemorial have been 
parcel of the faid manor | and that the Duke \% feifed in 
fee of and in the veins and feams of coal lying within and 
under the copyhold tenements within and parcel of the 
fame manor, together ivith the liberty of boring for ^ digging 
for, and getting fuch veins and feams of coal there, and 
of doing all fuch a^s as might or may be necejfary for thofc 
purpofes, or any of them. The 4th Hated the fame 
light in the Duke as the 3d, he making and allowing to 
the faid copyhold tenants, &c« (as dated in the 2d judi- 
fication) reafonable fatisfadion and compenfation for all 
damages occafioned to them refpefrively by the boring 
for, digging for, and getting the faid coals, and the doing 
fuch neceflary afls as aforefaid. The 5th and 6ch judt- 
fications were like the 3d and 41b, with the additional 
allegation that the Duke was alfo feifed in fee of the 
manor of Tynemouth. 

The plaintiff demurred fpecially to the firft and fecond 
j unifications, becaufe they do not allege as a faB that 
the Duke was entitled to bore for, dig for, and get the 
6 coal 
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coal within or under the copyhold tenements of the 1808 

manor, but alleges that he was Co entitled as a confequence ^ 

, ® . . Bourn* 

9 f lanjts^ aridng from the of his being feifed in fee of agawp 
the manor : and becaufe thofe pleas do not (hew how 
the Duke’s fuppofed right to bore for, dig for, and get 
the fame coal, or to enter and dig in the clofe, &c. for 
that purpofe, arofe; whether by cuftom, prefcriptlon^ 
grant, or how other wife. And to the other j unifications 
the plaintiff feverally replied that as well all the faid 
veins and feams of coal within and under the fame clofe 
in which, &c« as the reft of the foil and ground of and 
within and under the fame, from time immemorial have 
been parcel of the manor, and demifed and demifeable 
by copy of court- roll, &c. •ivithoui any exception or refer • 
vation thereout or therefrom of the mines or feams cf coal 
within or under the /aid clofes in whichy or either of 
them or any pari thereof That before the faid Duke v/as 
fo feifed of the faid manor, the late Duke was lord of 
the fame, and feifed thereof, and at a court baron, &c- 
granted the faid clofes in which, &c. to Sir Mathew 
White Ridley Bart, and Charles Brandling Efq. to hold to 
them and their heirs at the will of the lord, &c. and the 
furvivor of them demifed to the plaintiff, &c» The de- 
fendant demurred fpecially to thefe replications to the 
pleas, becaufe they do not dirediy trarerfe, nor confefs 
and avoid, the matters of the faid pleas, and are argu* 
mentative and not iffuable. The cafe was argued in the 
laft term. 

Hofroyd for the plaintiff. The principal queftion is, 

Whether, without any fpecial cuftom, or fpccial refer- 
vation of the mines, the lord has a right to enter upon 
the copyholder’s land and dig for coals there, cither 

with 
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lSo8. with or without makiii'; him compenfation for the 
■' jury done to the furt>ce. The defendant by his pleas 

Bourne 

againft admits the lands to be copyhold ; and the plaintiff by 
bis replications to foiire of them alleges that they have 
been immemorblly demifeable by copy, without any rc- 
fervation of the mines of coal. Where there is a grant 
of the land itfelf, all above and below the furface pafl'es 
with it (fl), unitfs fpeciaily rcfervcd. This indeed is nor 
the nature of the copyholder’s ellate; for without a fpc- 
cialcudom he cannot dig the mines under his copyhold ; 
nor can he cut trees, except for fpecial purpofcs, as for 
repairsj or toppings and loppings for fire*bote ; becaufe^ 
not having the freehold of inheritance in himi it would 
be wafte. If the mines were referved out of the granti 
trhough no wade could be committed of them) the tenant 
digging for them would be a trefpaflcr. But where any 
edatc or intercd in iand is granted, the leflee or grantee 
takes not only the furfacci but all above and below it) and 
no other can break the foih without committing a tref^ 
pafs upon the tenant’s poffcQjon. If mines were opened 
before, the tenant may dig and take the profit thereof ; 
which {hews that the mines themfelves are granted^ 
though it be wade in him to dig for any new mine, with-^ 
out licence (^). Where the mines arc exprefsly referved 
to the lord, that may be an implied refervation of his 
right to enter and dig for them : but without fucli 
exprefs refervation, or a cudom referving the right to the 
lord, which is equivalent, it would be derogatory to his 
grant to enter and dig where he has granted the land 
generally* The copyholder is dearly entitled to all the 
profits of the foil, of part of wliicb he mud be deprivedi 

(ii) 1 Blae. C§m. iS. (^) S0ur.dfri' cafe, 5 Ittf. iz. Cr. Lit* 54. 

H 
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if the lord may enter upon and dig the foil for coal, 
which cannot be procured without a great dcftru£lion of 
the furface about the opening of the mine. The lord, 
therefore, having parted with the right of poffrffion to 
the whole during the time of the grant, mud neceflarily^ 
be a trefpaffcr if he enter upon the copyhold. The 
general rule is, that every grant is to be taken mod 
ftrongly againd the grantor, within the words of it. 
With refpe£l to the particular cafe of copyholds, in The 
JSarl of Kent v. Walters (^), Northey having contended 
that by the general cuftom of copyholds the lord might 
cut trees on them, for otherwife, if it were a copyhold in 
fee, the wood would never be cut, which would be in- 
convenient 5 Lord Holt denied the lord^s right ; and faid 
that the copyholder had the fame intered in the trees 
that he had in the land. And in Ajimeted v. Reenger (^) 
this Court held that trefpafs lay againd the lord for en- 
tering and cutting down trees on the copyhold ; Lord 
Holt again ailirming his former opinion, that the tenant 
had the fame cudomary or pofleflbry intered in the trees 
that he had in the land : and adding, that if the lord had 
a mind to cut trees, he mud compound with the tenant. 
This judgment was affirmed in the Exchequer-chamber 
by all the Judges: but it appears (c) to have been after- 
wards reverfed in the Houfe of Lords by ii againd ic; 
becaufc the tenant could not cut the trees, and if the 
lord could hot, they mud rot on the land \ for then no- 
body could. At mod that judgment can only conclude 
that particular cafe. That mines pafs by the general 
grant of an eftate appears from Clavering v. Clavering ( Jj, 


i8oS. 

Bourn* 

agairji 

Ta YLQlt. 


{a) It 317. (I) Ib, 37s. Cm. Rep. 71. and i Ld. Ray. 551. 

(0 n Mod. iS. and Salk. 638. (d) 2 P. UTm. 38S. 


VoL. X. 


o 


where 
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1808. 

Bovrnv 

againft 

Taylor. 


where tenant for life amefnable for wade was held en-- 
titled to open new (liafts for the further working of an 
old vein of coal. But the point noV in judgment feems 
to have been decided in Player v. Roberts (a)^ where the 
cafe is put that a man grants the coal and coal mines 
within a manovi pared of which was copyhold, held for 
life, to J. S»: the leiTe^ (dated by midake for the leflbr) 
enters on the copyhold, and digs a new pit there, during 
the life of the copyholder, and takes the coals and con- 
verts them to his own ufe *, and the lefTee of the coal 
mine brought trover againil the lefTor : and held that he 
might ; for neither the leffee, nor the leflbr, could enter on 
the copyholder to dig the coals ; for the copyholder (hall 
have trefpafs for breaking his clofe and digging of the 
coals ; but, that when the coals were dug out of the pits 
by the leffir, or IdTee, or by a ftrangcr, they belong- 
ed to the leilcie, who Oiould have trover againd any one 
w^ho took them. In LydJol v. Weflon (b), upon a quedion 
whether the plaintiff could make a good title, Lord 
Hardwicke C. faid that there was no indance where the 
crourn had only a bare tefervation of royal mines, with- 
out any right of entiy, that it could grant a licence to 
any perfon to come upon another man’s edate, and dig 
up his foil and feareh for mines ; and he thought that 
the crown had no fuch power. But when the mines 
were once opened, the crow’ii may redrain the owner of 
the foil from working them, and may work them on its 
own account, or grant a licence to others to do fo. In 
T^he Bifhop of Winchejler v. Knight (c), the fafls were that 
a cudomary tenant holding under the bifhop had opened 
a copper mine where none had been before, and dug out 

(a) W* jsnsSi S44. ijf) a Atk, SCi {e) i 406. 

and 



IN THE Forty-eighth Year of GEORGE III. 

and fold great quantities of ore^ and after his death his 
heir had continued to dig for and difpofe of other copper 
ore. The biihop filed his bill againil the executor and 
heir for an account. Lord Chancellor Cowper confidered 
that the executor would be liable, if the tenant h.id no 
right *, but this being a quefiion at law, and doubtful upon 
the evidence before him, he dirc£l;ed an a£lion of trover to 
be brought by the bilhop againfi: the then tenant which 
the report dates was tried ; and there never having been 
any mine of copper before difeovered in the manor, the 
jury could not find that the cudomary tenant might by 
cudom dig and open new copper mines. So that upon 
the producing of the podea, the Court held that neither 
the tenant without the licence of the lord, nor the lord 
without the confent of the tenant, could dig in thefe 
copper mines, being new. And, hdly, in the cafe of 
Grfy V. Th Duke of Northumberland (^/), Lord Chancel- 
lor redrained the lord of the manor from opening a mine, 
which he waspreparing to do, upon the plaintiff copy- 
hold land. 

The quedlon upon the pleadings was alfo difeuffed by 
the counfcl on bcih Tides \ but it is fufiiclent to refer to 
the opinion of the Court upon this point. 

Hullochy contra. It is admitted that the freehold is in 
the lord, and that he has a right to all mines under the 
furface of the copyhold; and that when fevered and 
taken by any other, the property is in the lord, and he may 
recover it in trover. The quedion then is, w’hether hav- 
ing a clear right of property in the fubje£l matter, he 
has not, necefifarily incident to that right, the power of 


1808. 

Bo frit NS 
againfi 
TAVlqe. 


W *3 yef-jnn.2i$, 

O z 


taking 
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1808. taking it. A copyholder, in the origin of the tenure, 
was a mere tenant at will ; and at this day can derive no 
againfl Other rights to his eftate than what have in fa£i been ex- 
Jailor, from all time, and which are therefore given to him 

by thecuftom of the manor. In every inftance of the ex- 
creife of a right of property over liis eftatc, it lies upon 
him to (hew a cuhbm for what he claims ^ and whatever 
he cannot claim by cuHoin remains in the lord, whofe 
rights are referved to him by the common law, and are 
not dependant on the cullom. The lord might originally 
have granted the copyhold with what refervalions he 
pleafi^d ; and it mud be prefumed that he referved every 
part of the copyhold which the cuftom does not (hew 
that he granted to the copyholder, with all the powers 
incident to the enjoyment of fuch refervation. [Lord 
Elletiborough C. J. In the abfence of all other evidence 
of the grant than the cudom, does not the abfence of 
any cuftom either for cite lord or the copyholder to open 
mines Ihew what the terms of the grant were ?] The ori- 
gin and nature of this kind of eftate mud be attended to* 
The copyholder’s edate has grown out of encroachments 
on the lord. Even at this day the grant does not operate 
as a common law grant w^ould. Nothing palTes by it 
but the mere ufe of the furface of the foil: the trees 
and mines dill remain in the lord, in whom is the free- 
hold of the wliole. The lord’s rights mud either be taken 
to have been referred out of the original grant, if any, 
or to be excepted by the common law; for certainly 
they are not derived from the cuftom. In Folhard v. 
Hemmett and others (o), where, in cafe by a commoner 

(«) Sitlirgs after Eajiir j6 Cco, 3. C, B. 5 Term Etf, 4x7. note. 


againft 
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*97 


againd a fttanger for the foil and erefling build. l8o8. 

ings on the common, the defendant judified under a ' 

* Bovrnb 

grant of the foil by tlie l. rd with the confent of the ho- 
mage according to the c^ufloni ; Lord C. J. De Grey^ after 
hearing evidence of fnrdiar grants by the lord for a long 
period back, faid he would not call it a cuftom, but a 
ufiigc \ becaufe he confidered it as a referved right of ihe 
lord \ and that it was legal. If mine^ be exprefsly referved 
to the lord in a grant, the law would referve his right 
of entry and digging there, as incident to fuch refervation. 

And the legal elleft of an exception or refervation by 
the law cannot be lefs beneficial than If it were by the 
aft of the parry. The lord’s right, however, is rather an 
exception, which as Lord (/z) fays is ever of part of 
the thing granted and of a thing in efle, than a refervation, 
which is always of a thing newly cre.ited or referved out 
of the land demifed. Then the law excepts every thing 
which is incident to the enjoyment of the thing excepted; 
and when it gives any tiling to one, it gives impliedly 
whatfoever is nccciTjry for the taking and enjoying the 
fame(^). If trees bo excepted in a leafe, the law gives 
the kffor and thofs v;ho would buy of him power to enter 
and ftiew the trees. So it gives power to him who has 
a conduit in the land of another to enter and mend it 
when needful. Liford's cafe (<:). In the cafe of mines 
it was held by all the judges, that the king, having by his 
prerogative a right to all gold and filver mines throughout 
the realm, had alfo the liberty to dig and lay the fame 
upon the land of the fubjeft, and carry it away from, 

Co Lit, 47. a. 

{b) 2 Lift, 306. Co, Lit. 56. 4. and Finch's Law^ 63. 

(0 II 5x. and Perk, f, ill. and vide Hc^gjon v. FM, •jEaj'I, 613. 

{J) FiiTJ/J. 313. 323. 336. 

03 
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1808. 

Bourne 

(afratnft 

Taylor. 


thence : which is direAly againfl: what is faid by Lord 
Hardwicke in Lyddal v. Ji'ejion {a). IF one have a right of 
way over another’s land, he may enter to repair it {h). 
If this right of the lord affecl the copyholder’s enjoyment, 
it is becaufe of the nature of his tenure : and though 
every grant is to be conflrued mod ftrongly again ft the 
grantor, that only applies to that which is meant to pafs, 
but not to an intereft, which it is admitted did not pafs* 
The cafe of Player v* Roberts (c), was a queftion of pro- 
perty between the lord and the leflee of the coal mine, 
concerning coal fevered from the mine ; and no doubt the 
property when raifed was in the leflee, whether rightly 
dug or not $ and therefore all that was faid in refpe£l of 
the right to dig was befide the point in judgmenr. But 
the final determination df the lords in AJhmead\^> Ranger 
(rf), is a direfk authority upon principle to govern this 
cafe. The cafes of trees and of mines are in every refpeft 
analogous. The right to both when fevered is in the 
lord ; with the exception of fuch trees as the tenant is 
entitled to take for repairs. Then if the lord were ad- 
judged to have a right to come upon the land, and cut 
duwm and take the timber as incident to his right to it 
when ftanding ; by the fame rule he muft have an equal 
right to take the coal or metals under the furface in the 
only w’ay in which they Crtn be gotten, by digging for 
them* The judgment of the lords there was conform- 
able to the opinion delivered in Heyden v. Smith (e ) ; 
where in trefpijfi^ by a copyholder againft the lord’s bailifF 
for entering his clofe and cutting down a timber tree; 
the fourth refolution was, that the lord cannot lake a// 


(a) a 20. (^) Fhiil's Law, 63. [c) tK Jones, 244. 

{ii; Sat/:. 6 -S. and \s Mid, 18. 

(tf) tirswnl, 328, and Coilb* I’jz* 

the 
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the timber trees ; but he ought to leave fufficteni for the 1808. 

reparation of the cuftomary houfeSi 8cc. And in the re- 

port of the fan)e cafe in Godholt^ Lord Coke fiys, that aga\nji 

** without any cuftom the lord may take the trees, if he 

leave fufficient to the copyholder for the reparations.” 

There arc alfo other authorities to that eflTeft [a). In 
the cafe of TChe Cottntefs of Rutland v. Gle {h\ the Court 
denied a prohibition to retrain a reftor from digging 
for lead in his glebe ; faying^ that if he could not dig 
mines in his glebe, all the mines under all the glebes in 
England muft remain unopened. And Twjfden J. thought 
that the lord might open a mine in a'copyhold of inherit- 
ance; though Fojier and Keelings Js. thought that he 
could not. Upon the whole, there is no decided cafe 
againd the lord, and all legal analogies and principles 
are with him ; for it is abfurd and againd public policy, 
that the owners of fo great a mafs of property (hould be 
precluded by law from the enjoyment of it. 

Holroyd, in reply, upon the general qiiedion, faid that 
if a mine, lime pit, or done quarry, were once lawfully 
opened upon the copyhold, the copyh.)lder may dig and 
enjoy it; which fliewed that an iiuercd pafled to him in 
the land beyond the mere ufe of the furface. It is alfo 
fl)ewn by this, that if the copyholder himfetf opf^n a new 
mine, it is wa/le in him ; whereas if no intered pafTrd to 
him in it, it would be a trefpafs, and not wade; and 
therefore not a forfeiture of the copyhold. Even as to 
trees, it is faid in the 5th refolution of Htydon v. Smith (r), 
that the copyholder may maintain trefpafs againd the 

{a) 1 Leon. 172. cafe 365. Ayray v* Beilingham, Finch* t Rep, 199. 

% Broivnl. 200. 

\b) 1 Sid* 151. z Lev, X07. and 1 Kcb, 5^7# {c) 13 Rep, 68, 9. 

O 4 lord. 
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1808. lon^, for breaking and entering his dofe^and cutting 

y horem fuam. And in Folkard v. Hemmett^ the lord’s rieht 

Lourne ^ ° 

•iiraififl was claimed and fupported by ufage ; which was evidence 

of an exprefs refervation in the original grant of the right 
of common. 

Curia adv. vult. 

Lord Ellenborough C. J. This was an a6lion of 
trefpafs. The defendant pleaded fix juftifications. The 
£ril Hated that the Duk:^ ol Northumberland is feized hi 
fee of the manor of Tynemouth ; that the places in which 
&c. have iinmemorially been copyhold tenements of that 
mr^nor; and that by reafon thcreojWiZ Duke is intitled to 
all mints and veins of coal, in and under the faid clofes 
in which ^c., and to bore for, dig for, and get fuch mines 
and veins of co\l. The fecond juftifiicaiion ftates that the 
Duke had the right above-mentioned, making and allowing 
to the copyhold tenants of the faid dfes in which and 
their tenants and occupiers thereof vefpeBlveJy, a reafonahlc 
faUfiElhn and compenfation for all damages done or occa- 
.fioned to them rclpecHiveJy by fuch boring for, digging 
for, and getting fuch veins and feams of coal as aforefaid. 
'jo tlicfe two Grfl juft ificvit Ions the plaintiff has demurred, 
and has afilgned forcaufe, that the exiftence of the right 
(fo claimed as aforefaid) is alleged, net as a faff, but as 
a confequence of Liw from the Duke’s being feized of the 
manor. The third jultification ftates that the places in 
which &c. from time whereof See. have been copyhold 
tcKtments of the manor of Tynemouth \ and that the 
Duke is fixed in fee of all the veins and feams of coal lying 
within and under the copyhold tenements of the manor 
together with the liberty of boring digging fer^ and get* 

ting fuch veins and feams of coal there, and of doing all aEls 
tiecejfary for thofe purpofes ; and juftifics under that right. 

The 
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The fourth is the fame with the third, except that it adds 
thtt compenfation is to be made for damages, as the fecond 
does. The 5th and 6th are like the 3d and 4th ; but 
they add that the Duke Is alfo feized of the manor. To 
each of thefe four lad juftifications the plaintiff has re- 
plied, that as well the faid veins and Teams of coals lying 
under the faid clofes in which &c., as the reft of the foil 
and ground of and within and under the faid clofes in 
which &c., from time immemorial have been parcel of 
the faid manor, and demifed and demifeable by copy of 
court roll, ^without any exception or rejervation of the mines 
or /earns of coal within or under the faid clofes, in which 
,&c. or either of them, or any part thereof ; that the faid 
clofes in which &c. were granted to Sir M, White Rid* 
Uy and Charles Brandling Efq., to hold to them and their 
heirs, at the will of the lord &c., and that they demifed 
them to the plaintiff. To each of thefe replications the 
'defendant has demurred, and has aOigned for caufe, 
that they do not dire£lly traverfe, or confefs and avoid, 
any of the matters contained in the pleas, and are argu- 
mentative, and not iffuable. 

Upon thefe pleadings, therefore, there are two quef- 
tions \ the one, a general one, whether the lord of a 
manor has, as lord, a right to enter upon the copyholds 
within the manor, if there be mines and veins of coals 
under them, and bore for and work fuch mines or veins ? 
the other, a queilion of mere form, whether the replica- 
tion to the laft four juftifications fufficiently confefs and 
avoid them ; or whether they ought not to have traverfed 
the liberty of digging ftated in the juftifications. 

As to the firft, if fuch a right as is claimed cxift, it is 
fmgular that it is not noticed in any of the books which 
treat of manors and copyholds s that it is now for the firft 
I X time 
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time brought forward ; that not a fingle inAancc is given 
of the exercifc of it ; and that with the Tingle exception 
of a didtum in Rutland r. Greene^ what authorities there 
are upon the point arc all again ft it. Rutland v. Greene 
is in I Keb» 557. i Sid. 152. and i Lev. 107. The cafe 
was this ; a parfon opened a mine upon bis glebe : the 
patron moved for a prohibition to reftrain him under the 
equity of the ftatute, 35 Ed. i.Jl. 2. The Court thought 
him entitled to open and work the mine ; becaufe, other- 
wife, none of the mines under glebe lands throughout 
England would be opened. But it being urged that this 
was the only way the patron had to try his rights the 
Court granted a rule. Siderjin adds, the fame law 
feems of a copyholder of inheritance. Quaere bien.” 
■Whether this were his own conclufion, or colleflcd from 
what fell from the Court, does not appear : but if any in- 
ference is to be drawn from it, it is, that the copyholder 
may open the mine, not the lord. Levitiz fays nothing 
as to lord or copyholder: but Keeble Tivifden 

conceived the lord may open a mine in a copyhold of in- 
heritance.” Fojler held it a trcfpafs ; and Keeling con- 
ceived he could not do it. The utmoft extent therefore 
of this authority is, that there is the obiter diflum of one 
Judge, viz. T^vi/defij againft the obiter difla of two others, 
Fojler and Keeling. In The It/tjcp of Winton v. Knight^ 
] F. Wms. 406. Lord Chancellor Co%vper held, that if 
there were no cuftom to regulate it, neither a cuftomary 
tenant, without licence from the lord, nor the lord without 
licence from the tenant, could open and work new mines. 
In that cafe a cuftomary' tenant of the manor had opened 
a copper mine, and the lord filed a bill againft him to 
account for the produce. It being doubtful where there 
was not a cuftom which would protedl the tenant, the 

Lord 
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Lord Chancellor direded the lord to bring an adlilon o£ 
trover : but the cudom appearing upon the trial not to be 
applicable, the Court held, that neither the tenant^ 
without the licence of the lord^ nor the lord, without the 
confent of the tenant, could dig in thefe mines, being 
new mines.** In Player v. Roberts^ Sir Joner^ 243* 
y. N. was copyholder for life : the lord granted all coal 
mines within his manor for 99 years to Dimery^ who un« 
derlet to Player : Dimer y'^ term was afterwards furren* 
dercd to the lord, but PtayePs intcreft was not extinguilb- 
ed : the lord opened new pits upon the copyhold, and 
took away the coal ; upon which Player brought trover 
againd him. Several points were moved ; and the laft 
was this : a man grants all his coal and coal mines with* 
in a manor, (and parcel was copyhold for life,) to J. S. : 
the IclTee (this (hould be the leflbr) enters the copyhold, 
and digs a new pit in the copyhold land during the life 
of the copyholder, and takes the coals and converts them 
to his own ufe ; and the leiTee of the coal mine brings 
trover againil the leflbr : and, by the Court, fo he may ; 
for it is true, that neither the lejjee nor the lelfor can enter 
upon the copyholder to dig the coals ; for the copyholder fall 
have trefpafs for breaking his chfi% and digging his coals. 
But when the kfibr or leflee or a ftranger enters, and 
digs the coals out of the pits, they belong to the leflee ; 
and if any other take the coals, the leiTcre (hall have tro- 
ver : and upon the whole matter judgment was given for 
the plaintiflF. In Gilb. Ten. 327. the Lord Chief Baron 
fays, It Teems to me that a copyholder of inheritance 
cannot, without a fpecial cuftom, dig for mines : neither 
can the lord dig in the copyholder^ s lands^ for the great pre- 
judice he would do to the copyhold eftate. Laflly, In 
^ovjnly V. Gihfon^ 2 Term Rep. 704, — 707. it had been 

urged 
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urged in argument that the lord of the manor was 
tied to the mines under the copyholds^ unlefs there were 
fome cuftom to exclude him : and Bulkr J. in delivering 
his opinion, faid, ** 1 do not agree nvith the defendants 
counfel that the lord may^ unlefs refrained by cujlom^ dig for 
mines on the copyholder^ s lands : but it is not necefTary to 
confider that queftion here.’* Thefe authorities are in 
point s and though they are di(Sla only, not decidons, they 
are the difla of great men/ and they correfpond with the 
ufage on the fubje£):. Valuable as the fuppofed right is, 
there is not a fingle inilance (hewn in which any lord has 
ventured to afl: upon it. The injury to the tenant would 
naturally have produced refiftance on his part : the di£la 
abovemtntioned would have encouraged that rcTiftancc : 
a fuit would have bi^cn the confequence, and the refult 
of fuch fuit noufl: have been known in WeJlminfcr haU: 
and as none fuch is known, it mny fairly be prefumed 
that a litigation of that kind has not taken place. ^ 
The fecond queftion, whether the replications ought to 
have traverfed the liberty of working the mines, as Rated 
in the 3 d and fubfequent juRifications, depends upon the 
conRrudlion to be put upon thofe JuRilications. If they 
mean only, that the liberty is fo annexed to the feifin in 
fee, as that, until the right of athial pojfejfton has accrued 
in virtue of the feifin, the liberty cannot be exerclfed \ the 
replications have fufliciently confelTed and avoided it by 
ihewing that there is an outRanding copyhold eRate, 
which fufpends the right of adlual polTelEon. But if the 
pleas are to be confidered as claiming the liberty prefenU 
lyy i. e. during the continuance of the copyhold fate ; that li« 
berty is not confefled and avoided by the replications, and 
there ought to have been a traverfe. The latter feems to 
be the true meaning of thefe pleas : and indeed the pleas 

would 
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tiould be bad if it were not; for they admit that the 1808. 
clofes in which) &c. were copyhold tenements at the time of ^ 

the trefpaffes^ and infift upon the right to enter upon the 
copyholds. The defendant fays, all the mines under the '*'**‘®** 
copyholds are the Duke’s, and the Duke has a right to 
work them : the clofes in queftion were fublifting copy* 
holds at the time of the trefpafs, and therefore I entered 
under the Duke’s right. The defendant therefore muft 
hare meant that the Duke’s right was fuch as entitled 
him to work during the eopyboide/s flute. The word 
liberty too implies the fame thing. It imports, ex vi ter* 
mini , that it is a privilege to be exercifed over another 
man’s edate. A man’s right of dominion over his own 
eftate is never called a liberty. Now daring the continu* 
ance of the copyhold, if the mine is to be worked, the 
lord mud exercife a privilege over the copyholder’s eftate; 
but as foon as the copyhold is at an end, the furface will 
be the lord’s as well as the coal, and he will hare to work 
upon nothing but his own property. It requires then norea* 
foning to prove, that if the pleas claim the liberty during 
the continuance of the copyholder’s eftate, a replication 
that the copyholds have always been demifed, <witbout any 
exception or refervation of the mines or feams of coal, is not 
a confeffion of the liberty and an avoidance of it, but a 
mere argumentative denial of its exiftence ; and as this is 
affigned fpecially as a caufe of demurrer, it fliould feem 
that the replications are bad on this ground, and that the 
plaintiff ought to have leave to amend, or that there 
fliould be judgment for the defendant. 

The plaintiff’s counfel then prayed leare'to amend hif 
replications; which was granted. 
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Doc, on the feveral Demifes of Wcbbcr, and the 
Dean and Chapter of Exeter, again/i Lord 
George Thynne and Others., 


yponaqncftion A T t},e of tjjis ejedmcnt for prrmires, called the 

certain 

ancient * ooks, Dentt^ in Eajl 1 eignmouth^ in the county of Devon ^ 

frjm 15^6 to 

1691, prtferved before Thomfon B., the title was dated to be either in 

in tiie archives 

of the dean and Webbe^ uiidtr a purchafe from the dean and chapter of 

chap cr of 

/f^inttuied ExiUr in purfuance of the land tax redemption a£l| or 

containiiift co- remaining in the dean and chapter. And in order to 

names oi tUir prove that the dean and chapter were in pofTcffion of the 

f^nt^retTried fevcral ancient books, denominated on the outfide 

weieproduccdfrom amongftthe muniments of the 

in different Jean and chapter out of their archives ; fome of them 
hand-Wiiiings 

RLaina fuLh fubfequent to the difabling ftatute of the 13 £//z. r. lo. 

rents, were en- 

trie? made by which appeared to contain entries of rent from time to 
theiitan and time received by the dean and chapter in refpeA of the 
ing^ihemHvci De//n. But it did not appear to the learned Judge that 
rt *t •€ any of the books fubfequent to that period purported to 
pare’ evidence be the accounts of receivers charging themfelves with thefc 

cannitbcie- ^ <> ci j 

ccivtd CO prove rents. The prefeut receiver of the dean and chapter was 
ceiveih’ then called on the part of the plaintilF to prove that he had 

ti^c^tceiv^s ^ from 1803, and to produce his books, in 

chaot?rV!r the fhew, that he kept his accounts as receiver in 

laft 60 years fame form in which the entries in the old books were 

had kept their 

bucks of ac« made : which evidence the learned Judge thought inadmiC* 

counts in the 
iame form. 


But it appearing that fome of the entrirs In fuch books (tliougli not the entries as to tbs 
rent cf ilic eftjite in queftion) contained internal evidence of their being the books of re- 
ceiver^ij l.y fuch entries as‘“ folvit and ** folvit/er we,*’ Signed with the initials 

/if. W . } which entries imported (iuit N, JV. was therein accounting to the dean and chap« 
ter for money paid to himfelf, and with the receipt of which he debited himfeif ; the Court 
direAcd a new rriai, in order 10 have the infpe^ion of the looks a;iain fubmitted to the 
Judge at Nifi Ihius. 

6blo 
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fible to explain the ancient booksj and therefore non- 
fuited the plaintiff. 

A near trial was moved for in the laft ternii when the 
general form of the entries was ftated to be^ fo much due 
as rent for the Denn^ (amongft other defcriptions of pro* 
perty) and afterwards in a different hand- writing 
with a datCi and in fame inftances folvit in fcaccario s 
from which the Icffors of the plaintiff wifhed to have in- 
ferred that it was the entry of the receiver charging him- 
felf ; contending that the pra£rice in modern timcsi as far 
back as living memory went| of keeping the books by the 
receivers of the dean and chapter, who had charged them* 
fclves in the fame form, ftrengthencd that inference. But 
at this didance of time it could net be told by whom 
tbofe entries were made ; and the books it was admitted 
came out of the poffcflion of the dean and chapter; having 
been kept in their treafury, to which the receivers, it was 
faid, had accefs. And in anfwer to a quedion by the 
Court as to the refpeflive dates of the earlied and lateft 
entries refpedling the Denn in thefe books entitled Ren* 
tal5\ and how fdr back from the prefent time there was 
living evidence of the books having been kept in the fame 
form by the receivers j it was anfwered, that the earixed 
date rcfpc£ling the Denn was 1585, and the lated in 
1693 ; and that there was evidence of the modern receiv* 
ers having kept their books in the fame form from 174(5 
to 1803. 

Lens S^rjt., Courtenay, and -df. Buller, (liewed caufe in 
this term againd the rule, and contended againft the ad* 
miffibility of the evidence on the mere ground of proba- 
bility that the books had been kept by receiversi who had 
thereby charged themfelves with Uie receipt of the rents. 

8 They 
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They admitted that it was not neceflary in thefe cafes 
where the entries were made at a difliant time, to prove 
the hand*writing of the fteward or receiver, which might 
be impolTible to be done : but the evidence had never bedn 
let in except where the books or papers purported on the 
face of them to be the accounts of fuch perfons delivered 
in to their employers, and charging themfelves with the 
receipt of money on their account : as in JSarry v. 
hington (tf), and Stead v. Heaton {b)» Whereas the books 
in queftion purported to be rentals^ which are documents 
of the property furniflied by the owners themfelves, or 
by their direftion ; and on that ground the like evidence 
was reje£led in Outram v. Merewood (r), even as 
between third perfons in a collateral inquiry : much 
lefs then can it be evidence for the owners themfelves 
claiming the property. It does not at all appear but that 
the fohits may have been written by the different tenants, 
not to charge but to difeharge themfelves. The whole 
clafs of cafes where receivers* accounts have been Mmitr 
ted is an exception to the ftri£l rule againH; receiving in 
evidence the declarations (for thefe entries are no more) 
of fa£t8 by third perfons ; and therefore the rule ought 
not to be relaxed further than the cafes have gone \ which 
have only let in evidence of thefe documents purporting 
either front the general title, or upon the face of the entry 
itfelf in queftion, to have been made by a perfojo^ charging 
himfelf to another, or admitting a fa£t againft his own 
intereft. 

Pell Serjt., Dampier^ and Harris^ in fupport of the 
rule i after contending that the parol evidence offered jof 

l«) 4 Tw 514. W 6691 (0 5 term lax. 
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the books having been kept by receivers for 60 years pad i8o8# 
in the fame form was admiflible to explain the manner 
in which the old books were kept 5 referred to the books 
themfelves as containing internal evidence of their having TicYMtfr* 
been receiver’s books. Some of them were entitled 
ii/a quadebeniur: oxhtxs Rentals : in which latter the 
fihits were entered. In the firft column are the names 
of the feveral eftates ; in the ad the rents; in the 3d the 
entries of folvii with different dates, or of the fums re- 
maining unpaid : many of the folvits are. in the fame 
^hand-writing as the books themfelves; the red in differ- 
ent hand-writings. In particular they drew the attention 
of the Court to an entry in 1678, by which it appeared 
that part of the rent of an edate called Branfeombe was 
fird received, and the red of the rent is afterwards en- 
tered as received in this form : folvit refiduum tnihi 
N. JF, and to another entry of folvit per me,* with 
the fignature of the fame perfon. Thefe, they contended, 
mud^ave been entries by fome perfon in the chara£ler of 
a receiver, by reafon of the words mihi, and per me^ and 
b'y which that j^erfon charged himfelf with the receipt. 

And that this was drengthened by the confideration that 
thefe were the books of a corporation, which can only 
keep its books by the medium of fome officer, who mud 
at all events be refponfible to the general body. 

The Court defired to have an infpeflion of the books 
themfelves, from whence they were called upon to infer 
the charafier of the perfons by whom the entries were 
made : and the cafe ftood over for further examination of 
them till the end of the term, when 
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afterwards, on the 6th of November 1806 R. Thomas %tL 
alderman died ; and that on the 18th of December 1806 
the mayor, juftice of peace, and the four other aldermen 
duly aflerabled at the Guildhall to eleft an alderman in 
his room, and did tltfk the defendant, then being a free 
btirgefs and inhabitant of the borough, to be an alderman, 
who was in due manner fworn in before the mayor ^ and 
fo he made title to the ofHce. The replication, admit- 
ting the due afTcmbly of the corporation to make an 
eledion, took feveral iiTues, i. That the defendant was 
not duly ele£ted at that aflembly. 2. That he did not 
duly take the oath of office before the mayor, and 3. that 
he was not duly fworn into the office : and on iiTues 
joined, a fpeclal verdifl was found dating ^ that on the 
1 8th of December 1806, tl^e place of one of the aldermen 
of the borough being vacant, the mayor, judice of the 
peace, and the red of the aldermen, and 34 of the free 
burgeffis, afTembled in the Guildhall of the borough on 
due notice, in obedience to a writ of mandamus from 
£., commanding them to proceed to the ele£^ing and 
fwearing-ln of an alderman in the place of Thomas 
dcceafed. That at that aflembly the defendant and A- 
Ur Spicefy being free burgeifes inhabitants of the borough, 
were propofed as candidates* That after two voters had 
voted for the defendant, and two other voters for P. 
SpiceTf and before any other perfon had voted or offered 
'to vote for the defendant or Spicer ^ C. Carpenter as agent 
for Spicer aiked Spicer whether he had taken the facra- 
ment within a year ; to which Spicer anfwered that he 
had } but no other evidence of this faA was given to the 
jtirf* Carpenter then put the fame queilion to the defend- 
ant, who anfwered that he had not. Whereupon Carpenm 
ter notified and declared to the mayor, juftice of the peace, 

aldermen. 
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tldermen« and free burgefles fo afiembled, and in their 
hearing, that the defendant was on that account ineligible, 
and incapable to be ele^ied an alderman *, and that if any 
voter (hould after that notification give his vote for the 
defendant, fuch vote would be thrown away and void* 
And Carpenter then and there publicly read the lath 
feAion of the ftat. 13 Car. a. c. 12. After which 20 
voters voted for the defendant, all of whom except 2 or 
3 were prcfent when the notification of the ineligibiliiy 
of the defendant was made, and heard the fame ; and 16 
voters voted for Spicer. That the defendant was there- 
upon fworii in by the mayor, and took the ufual oaths. 
That S. Drew one of the aldermen, in the hearing of the 
mayor, juftice, aldermen, and free burgcfles fo aflembled, 
declared that P. Spicer was duly ele 61 ed alderman ; and 
Spicer was alfo thereupon tendered to the mayor to be 
fworn in and offered to take the ufual oaths. But the 
mayor refufed to fwear him in: whereupon he was 
fworn in by Drew and Gaboriafif two of the aldermen. 
That the defendant had not taken the facrament accord- 
ing to the ritts of the church of England within a year 
before the cle£lion ; but he took it afterwards on Sunday 
the 4ih of OEober 1H07. But whether the defendant 
were duly defied an alderman, or duly took his oath 
of office before the mayor, or was duly fworn into the 
ofHce, the jurors pray the advice of court, and find 
the iffues accordingly. 

This cafe was argued on two former days In this term 
by Adam jun. for the profecution, and A, Buller for the 
defendant : but as all the points made and authorities, 
pted were fully noticed by the Court in delivering thei^ 
judgment, it is unneceffary to repeat them^ 
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Lord Ellbnborouoh C. J. on this day delivered 
judgment. — ^This wag an information in nature of a quo 
warrantOj to know by what authority the defendant, 
Edward Hawkins^ claimed to be an alderman of tl.e 
borough of Saltap* The defendant, by his plea, ftates 
the charter of the 7th of June 14 Geo. 3., which directs 
the elcftion of aldermen to be made in the following 
manner : That whenever it (hall happen th.it any of the 
aldermen of the faid borough for the time being fliall die, 
or be amoved from their offices, then and fo often it ffiall 
be lawful for the mayor, juftice of peace, and the reft 
of the aldermen and free burgelTcs of the faid borough, 
for the time being, or the major part of them, to cleft or 
prefer one or more of the free burgefles, inhabitants of 
the faid borough, alderman or aldermen, to fill up the 
number of feven aldermen of the faid borough; and 
that the perfon or p»*rfons fo elefted ffiould hold the 
office for life, or until amoved; he or they fo eleftecj 
firft taking his or their corporeal oath or oalijs before the 
mayor, or juftice of the peace of the borough, for the 
time being, or two or more of the aldermen of the faid 
borough, or in default of the mayor, juftice, or aldermen, 
but not otherwife, before four or more free burgefles in- 
habitants of the faiil borough. That on a vacancy of an 
alderman by the death of Richard Thomas^ the mayor, 
juftice of peace, and four aldermen, being the reft of 
the aldermen, and divers of the free burgefles, duly af- 
fembled on the i8th December 1806, at the Guildhall in 
the faid borough, and did then eleft the defendant, being 
a free burgefs and inliabitant, to be alderman in the room 
of the faid Thomas*^ and that after his eleftion, and before 
he took on himfclf the office, he was duly fworn before 
the mr.ycr. The replication to this pica puts in iflue 

firft 
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firft his eledion, in manner and form as ftated : fecondly, 
his taking in due manner his corporeal oath before the 
faid mayor : thirdly, his being duly fworn into the office. 
On thefe iflues the jury find a fpccial verdift. [Then 
after dating the favSls found by the jury, his Lordffiip 
proceeded — ] 

On this date of fafts it is clear, that at the time of the 
eleftion, namely, on the i8th of December 1806, the 
defendant Hawkins was incapable of being ele£bed into 
the office of alderman of the borough by the exprefs pro- 
hibition of the dat. r3 Car. 2.; it having been admitted by 
himfelf at the time, and it being now dated as a fa£l by 
the fpecial verdift, that he had not taken the facrament 
within a year next before fuch day of eleftion. But he 
founds his right to retain the office on the fubfequent 
indemtiifying of the 47th of the king ; he having 
fince qualified l.imfclf by taking the facrament within 
the time for that purpofe limited by fuch a£l ; whereby 
he is difeharged from all difabilities and incapacicies 
before incurred, and is recapacitaced and redored to the 
fame date and condition as he was in before fuch negle£t 
and omillion in the mod ample manner ; fubjedl to the 
provifo ill ihe 6th fe£lion of the a& {a) which is that 
this aft or any thing herein contained, fliall not extend 
or be condrued to extend to refiorc or entitle any perfoa 
to any office or employment, benefit, matter, or thing 
>vhatfoever, already adlually avoided by judgment of any 
of his majedy's courts of record, or already legally filled upi 
atid enjoyed by any other perfon ; but that fuch office ot 
employment, benefice, matter 01 thing fo avoided, orlc^ 
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(tf) 47 G. 3. fi. a. f. 35./. 6. which Is the fame as fc« 5 l. 5. in the ftat. 
42 G, 3. c. 23. in the iUl edition of the printed Statutes. 
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l8o8* gaily filled up and enjoyed, (hall be and remain in and to 
The K iKo perfon who is now, or (hall at the palling of this aft 
Mgainji be, legally intitled to the fame, as if this aft had never 

JC INS 

been made and this brings it to the queftions of SpU 
cer*^ eleftion : , for if the office or place of alderman of 
this borough were legally filled and enjoyed by Spicer ^ then 
the prefent defendant is not emttled to the benefit of this 
indemnifying or recapacitating (latute. As .to Spicer^s 
qualification or capacity to be elefted, we mud take it 
that he was duly qualified by having taken the facrament 
within a year : on the quedion put to him at the time, 
he declared that he had done fo, and fuch allegation is^ 
not negatived by the verdift ; and according to the au- 
thorities alluded to in the argument, viz. Po%vell v. MU- 
hanke (a), WiUiams v. The Eafi India Company ( 4 ), and 
Monk V. Butler (r), the prefumption, that every man has 
conformed to the law, (hall dand till fomething (hall ap- 
pear to (hake that prefumption. Was he, Spicer^ then 
duly clcftcd on the xoih December i8o6 ? That quedion 
depends un the effeft of the notice given to the eleftors 
of the incapacity of the other candidate, Hawkins^ to be 
elefted. There is. no objeftion to the due holding of 
the aiTembly to cleft : 40 perfons duly qualified to vote 
are dated to have been prefent; viz. the mayor, the juf- 
tice, four aldermen, and 34 free burgeflis : Hawkins and 
^icer are propofed as candidates ; and after two perfons 
had voted for Hawkins^ and two for Spicer^ notice is 
given of the fadt creating Hawkins* incapacity (which 
faft he at the time himfelf acknowledges), and that all 
irotes given for him after that notice would be void and 
thrown away; and the incapacitating claufe of the datute 

{a) } WtlJ. 362. 366. and 2 Blac. Rep, 852. (h) 3 Eafi, 192. 

CO I Rol, Rep, 83. and vide Dr, Jlarfat's cafe, Cpm^. 201. 
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of Car, 2 , is publickly read : and all this* is found to have 
been in the prefence and hearing of all who afterwards 
voted for Hawkins^ except two or three. After this 
noticej 20 pcrfons voted for Hawkins^ and 16 for Spicers 
thefe numbers, with the two votes before given to each 
of the candidates,, making up the fi^^ll number of 40. If 
the law be, that at the ele£fion of corporate officers, the 
votes given for an incapable candidate, after notice of 
fuch incipacity, are to be confidered as thrown away, 
i. e., as if the voters had not given any vote at all ; 
then this will be a good election of ; unlefs the 
time when notice of his incapacity was given, namely, 
after two perfons had given their votes for each of the 
candidates, can be coiifidered as making any difference. 
The general propofition that votes given for a candidate, 
after notice of his being ineligible, are to be confidered 
the fame as if the perfons had not voted at all^ is fupported 
by the cafes of The ^seen v. Bofeawen^ Eajler^ 13 Anne, 
The King v. Withers^ Eajler 8, G, 2. Taylor v. Mayor of 
Bathf M, 15 G. 2., all which are cited in Cowper 537, 
in the King v. Munday, In the firft, Bofeawen and Roberts^ 
the two candidates had an equal number of votes ; but 
becaufe Bofeawen was incapable, the votes given for him 
were confidered as thrown away, and the other duly 
cleded. In the fecond cafe. Withers had 5 votes nut of 
I I ; and the other fix refufing to vote at all, the* Court 
held Wither^ duly ele£ted; and that the fix who refufed 
to vote were virtually confenting to the ele£iion of 
Withers, In the third cafe, Taylor ^ Bigg^znA King don, 
yrere candidates : Bigg was obje£led to as a difqualificd 
perfon ; notwithftanding which, Bigg had 14 votes, 
Taylor 13, and Kingfion only i. There Lord Chief Juf* 
' 7 ticc 
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ticc Lee^ at Ktft Prius^ direfled the jury, that if they were 
fati&fied that the ele£lors had notice of B>gg*s want of 
qualification, they (hould find for the plaintiff; (that 
was T lylor^ who had only 1 3 votes ;) beeaufe Bigg not 
being qualified was to be confidered as a perfon not in 
eiTe, and the voting for him a mere nullity. The jury 
found for the plaintiff: and the Court, on motion for a 
new trial, agreed with the law as laid down by Lord Chief 
Juftice ier, and refufed a new trial. And in Tie King 
V. Mufiday^ in Cowper^ and The King v. Coe^ in the aytli 
of the prefent king, HiL Term^ this dodrine was not de« 
nied ; although the cafes then before the Court went off 
on other points. Is there -then any folid diftindion 
between the cafes I have alluded to, as eilablifhing the 
general propofition, and the prefent cafe, on account of 
the notice of the difqualification of Hawkins having been 
given after twoperfons had voted ? Wc think there is 
not : there ftill remained 36 perfons to vote, of whom 
16 only voted for Spicer^ and 20 for Hawkins: although 
vve are not prep *.red to fay, that if the notice had been 
given ill a more advanced ftage of the poll, it would 
have made any difference, provided the number of votes 
given for Hawkins without notice of his incapacity had 
not been equal to thofe given for Spicer. Spicer having 
been therefore in our opinion duly eledkd into the office 
of alderman, and having been fworn in before two of the 
aldermen, who have by the charter authority to admini- 
fter the oaths, the office was legally filed t 4 p and enjoyed by 
him ; for we know not of any other enjoyment of fuch 
office, except being duly ele£fed, accepting the office^ 
and being fworn in. Under thefe circumffances, we 
think the defendant Hawkins is excluded from the benefit 

of 
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of the indemnifying zQ, of the 47th of the king, by the 
provifo contained in the 6th fefiion ; and that in confe- 
quence there mull on this fpecial verdi <9 be judgment for 
the crown. 


The King againjl The Inhabitants of Mirfield. 

H. BEAUMONT appealed ag^inft a rate for 

the relief of the poor of the townfliip of Mir^eld^ 
in the Weft Riding of Totltfitre for certain underwoods 
in that townfliip ; and the feflions quafhed the rate, 
and dated fpcclally, that the woods for which the ap- 
pellant was rated- are certain underwoods in Mtrpeld^ 
which are ufually fold and cut down once in 21 years; 
and when fo fold and cut down produce aflual profit to 
the appellant, and not before. That thefe underwoods 
have not been cut down and fold for 10 years paft, but 
are now ftanditig to complete 21 years growth. That 
by an a£l of the 36th Geo, 3. for dividing and inclofing 
the commons within the parifh of Mirfield^ it was 
enacted, that ** all woods within the faid parifh of or 
above 14 years growth fince the lad falljfhall be titheable, 
and liable to the payment of tithes at the next fall there- 
of, but no longer : yet that all fuch woods (hall continue 
liable to rates and afTefiments annually, in like manner as 
they have heretofore been, notwithftanding any thing 
herein contained to the contrary.’* And the Seffions fub- 
mitted to this Court, Whether the woods are faleahle 
underwoods within the meaning of the ftat. 43 Eliz. c. 2* 
and liable to be rated every year^ according to the annual 
average thereof, or only when cut down and fold^ and 
therefore then only producing actual profit. 
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Tuefffay^ 

July 5th. 

Saleable undtr- 
WGoJs are rate- 
able annually t«i 
the relief of the 
poor, within 
the condrudtion 
of the ftat. 

43 Elm, c, 2. 
in proportion 
to their value, 
though they 
fhould happen 
not to ba cut 
down more 
than once in 
at yean; and 
their annual 
value may be 
eilimated, 
amongft other 
ways, accord- 
ing to the value 
they may be 
worth to rent 
for a leafe of 
the duration of 
their intended 
growth. 


Topping, 
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iBo8. Ttppingi Lamitt and Chriftian^ in fnpport of the Older 
of feflions, (after laying out of the cafe the private a£f of 
agmip Parliament referred to, which it was admitted on all hands 
The instants bearing upon the queftion,) contended that under- 

Mirmup. periodically, as thefe are ftated to be, are not 

rateable within the words and meaning of the ftat. 43 
Eliz. c. 2. except in the years when they are cut for fale, 
in which Hate only they can be deemed « faleable under- 
imdi” In order to make any fpecies of property annually 
rateable, the property itfelf muft produce profit within 
the year } though the actual occupier need not derive 
that profit; as if it be abforbed in his rent : and there* 
fore where a coal mine, becoming unproduflive, ceafed 
to be worked altogether ; though the occupier was dill 
bound by his covenant to pay the rent referved ; it was 
held not to be rateable (a). If the legifiature had meant 
that underwoods in the progrefs of their growth Ihould be 
rateable according to their average annual value, there 
would have been no occaCon to introduce the word 
fakable, and fuch a conftrnflion will make it nugatory. 
But that word is fignificant, and was introduced from 
the necefiity of the cafe, which requires that the fubje£b 
fliould only be rateable when it is in a date capable of 
yielding profit to the occupier : faleable was ufed rather 
than fold t becaufe the owner might chufe to ufe it for his 
own purpofes ; and it means when the underwood is in 
a fit date to be fold, according to the mode of hulbandry 
there ufed. Where underwoods are extenfive, a certain 
proportion is ufually cut every year, and no difficulty . 
can occur in rating it: but where thpfe in the fame 
occupation are by the cudom of the country cut at the 

(0) V. 7 bt Jabdltaats ef Stdw§rtb, 8 Edfi, 387. 

end 
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end of a Rated number of yearsi it would be extremely 
oppreffive to tax the adtual occupier for that which he 
may never enjoy. It would be hard that a tenant for 
life in pofTcflion) who would be reftrained from cutting 
before the proper time, Ihould be obliged to pay rates for 
a property wholly unproduAive to him at the time^ and 
which he might probably never enjoy. Till the under-* 
woods are a£lually cut, the occupier is not furnifiied 
with the means of paying the rate, which the law con- 
templates is to be levied out of the fubje£t-matter of it. 
He has no ability to pay, unlefs he chance to have other 
property. No didrefs could be levied upon the wood 
while (landing. Befides, how can it be told beforehand, 
whether any or what proportion of it will be cut before it 
has become timber, in which (late it is not rateable at all. 
The owner is not obliged to decide beforehand. It will 
be equally diflScult to afcertain what is the average annual 
value of property which is not to be fold for ao years to 
come ; as it mud depend upon the date of the market 
at that time. In Rowh v. Geli (^), Lord Mansfield con- 
fidered the poor’s rate as a perfonal charge by reafon of 
the amutal profits out of the land* 


i8o8. 


The KiNii 

The Inhabitants 
of 

MiaFiaL»« 


Holroyd contrL The legiilature meant that all vKible 
property from whence profit was derived at dated periods 
fiiould contribute its proportion to the maintenance of the 
poor : amongd others, underwoods arc cxprcfsly named ; 
and the introdu£lion of the word faleable^ importing, as 
applied to the fubjed matter, that which is generally 
grown and adapted for fale according to the cudom of 
the country, might be in contradidinflion to underwood 

w 45-, y - 

cafually 
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cafuall^ applied to the purpofes of the farm. The Tub* 
jeA matter is of annual growtbi and is continually in- 
creaflng in value ; and the average annual value of this, 
as of every other fpecies of produ£live property^ is ealily 
afcertainablei by calculating what it would be worth at 
the timci with a re(lri£fion of cutting ic till a certain 
period. And there is in fa£l: an annual increafe of pro^ 
fit if the owner chufe to avail himfelf of it : and it may 
be in general prefumed that he only fuffers it to continue 
its growth for feveral years more or lefs^ becaufe he finds 
that to be a more beneficial mode of enjoying it than by 
annual cuttings. In the mean time his ability is increafed 
by the increafe of its value. No inconvenience can 
enfue to tenants for terms of year^ ; for they will make 
their bargains with the owners of the inheritance accord- 
ingly; and to thofe owners it muft be the fame thing. 
Nor will any injuftice be done to tenants for lives, to 
whom this mode of rating may be as beneficial on the one 
hand, as burchenfome on the other, and who mud: take 
their eftate cum onere: and with rerpe6l: to the parifh at 
large there can be no queftion that it muft be more be- 
neficial to have the burthen fall as equally in every year 
as it can be. Whatever inconveniences there may be 
from this mode of rating arife unavoidably out of the 
fubjefl: matter. Corn is an annual produ<ft, and is inf 
fadl only produdlive when cut down ; and yet if a rale 
were made weekly or monthly, as it may be, the occu- 
pier muft be rated for his corn field pro ratd; and it 
would be no anfwer to fay that it had not as yet produced 
him any profit, or that he fliould give up the occupation 
of before harveft. Then what difference is there in 
principle between the cafe of com and underwood. 
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Lord Ellenborough C. J. In general the owners i8o8* 

of this kind of property arc in the habit of cutting certain Thef^wa 

proportions of it every year : but where the extent of it agmnft 

. ^ , Thclnhabitinif 

18 too fmall to adopt thiscourfci there may be a difficulty of 

in rating it annually. There is great difficulty however ^***'***'^* 

on the other hand in attaining any thing like equality by 

adopting a diiTerent mode of rating : for if the property 

is only to be rated when it is cut once in years; indead 

of its quota of the rate contributing equally through 

the whole period, it throws a glut into the fund in that 

one year, and is barren all the red of the period : and 

if the owner has other property in the parifli, he will 

pay fo much lefs for that in the fame year when his 

ability is increafed. However as it is a cafe of extenfive 

confequence we will confider further of it. Near the end 

of the term his Lordffiip delivered the opinion of the 

Court. 

This was an appeal againd a poor rate for the pariffi 
of Mirjieldf in which the appellant, Henry Beaumont Efq., 
was rated for fomc underwoods. The underwoods were 
fuch aa are ufually cut down once in 21 years, and in 
the year they arc cut they produce profit, but in other 
years they are dated as producing none. At the time 
of the rate they were of 10 years danding. Tlic fclDons 
thought them not rateable, and therefore qiuflied the 
rate ; but fubmitted the quedion to this court, whether 
they were liable to be rated every year, according to the 
annual average value thereof; cr whether they fiiould 
be rated tAen only when they are cut down and produce 
aAual profit. Am ng the feveral deferiptions of perfons 
whom the datute 43 £/iz. c* 2. makes rateable the oc- 
cupier of faleahlt underivoods is one ; and the quedion is, 
whether they can be deemed fakahk underwoods, except 


in 
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in the year in which they are cut down. The word 
0^/f has not a very precife definite meaning : it may mean 
when they are in a fit ftate for faiCi referring to the time 
when they are cut ; or it may mean fuch as are intended 
or deftined for fale, in contradiftin£rion to fuch as are 


to fupply the land with eftovets for fuel and the other pur<* 
pofes of the eftate. In the former of thefe cafes, they 
ivoold only be rateable in the year in which they are cut i 
in the lattetj they would be rateable at all times : and we 
thinki after full confideration of the fubjedt^ that the 
latter is the proper meaning. If they are rateable at all 
times, they will contribute, according to their value, in 
exafl proportion with the reft of the property in the pa* 
ri(h : but if they are rateable in that year only in which 
they are tut, the fum they will have to contribute may 
materially vary, according to the proportion their value 
bears in that year to the rateable property of the reft of 
the parifti, and may be much greater or much lefs than 
the aggregate fum it would pay if it were rateable at all 
times* Suppofe the underwoods in the year they are 
cut would produce a clear 1000/. ; that the fum to be 
raifed in the parifli communibus annis is 100/.; and that 
the annual value of the reft of the property in the parifti 
18 980/. : if the underwoods be rated at ao/. a year, 
i^hich may be the rent they would produce upon a ax 
years leafe, the rates would amount to 2/. in the pound, 
and the underwoods would contribute annually 40/. If 
they were rated only in the year they were cut, a (hilling 
rate would then be fufficlent, and they would contribute 
rather more than 50/. So far there would be no injuf- 
tice. But fuppofe the reft of the parifti to be worth 
10,000/;, the underwoods would, fuppofing them as 
before to be rated at aoAi contribute annually about 
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4i.; whereas if rated in the year of cutting, they would 1808. 
contribute in the proportion which looo/. bear* to — — — 

* e - r f The KIM® 

lojooo/. that is the nth part of the whole rate of lOO/. agmufl 
which in money is 9/. and a fraftione As 50/. then 
is only 25 times 40s. and 9/. is 45 times 4X., thedifpro- MiRntto. 
portion in the two cafes put is obvious^ and the diflerence 
to all parties, whether the rating be annual, or in the 
cutting year only, confiderable. Again, fuppofe the 
annual value of the parifli 6000/., and the annual furtt 
to be raifed ftill 100/., the rates will be 4J. In the pound, 
and the underwoods will pay annually 6s, SJ, upon their 
fame fuppofed annual value of ao/., whereas if they paid 
in the cutting year only, they would pay 14/. 5^. Brf. 
which is above 42 times 6s. ^d. Put the annual value of 
the parifli at 500/.; the rates to ralfe 100/. muft be 4/. 
in the pound; but in the cutting year they would only 
he xs. 4d^ The underwoods would contribute in ordi- 
nary years, upon the lail mentioned aflumption of the 
annual value of the rateable property in the parifli, 4L 
annually 5 whereas in the cutting year they would con- 
tribute little Icfs than 20 times that fum, viz. 75/. It is 
hardly necelTary to Hale that a mode of rating which 
might produce fuch differences to the owner of this de- > 
feription of property, and to the parifli, if he contributed 
only in the cutting year, cannot be the true rule; and 
the only other rule is a conftant contribution, which will 
at all times fall cquilly upon this and every other fpecies 
of property. The objetSfion to this, in argument, is, that 
the property ought not to be rated until the produce of 
it lus been fevered from the land, and until it has fup- 
y.lied the occupier with the means of paying* But we 
are of opinion that it is not neceffary that any of the pro** 
fits fliould have been aflually reaped or taken from the 
VoL. X. property 
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property during the period for which the rate is made ; 
but that the property Is at all times rateable according to 
the improvement in its valuci or In the rent which might 
fairly be eipe£led from it Inftances continually occur 
in which the occupier is rated, though he has derived 
ho profit during the period for which the rate is made* 
A new tenant upon an arable farm reaps none of the 
produce till the autumn after his tenancy comm^ced, 
and yet he mud pay up to that autumn according to the 
rent or value of the eftate. He muft pay before hand 
for the future probable produce. His farm is conftantly 
in a progreifive date towards producing profit ; and he 
pays for that pfogrefs. So underwoods are annually 
improving In value, and the rates the occupier pays are 
for that improvement. This may poffibly be hard upon 
tenants for life $ but if the law have thrown this burthen 
upon the property, they take it with that burthen. We 
think, for the reafons v^e have mentioned, that the law 
has fo thrown it ; that the property is at all times liable 


to be rated whenever rates are made ; and confequently 
that the order of fclTions ought to be quaj(hed, and the 
rate confirmed* 
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Julj 6 th. . 


^HE PlaintiflF declared in aflumpfit for money paid, laid^ Where notice 

out and expended by him for the defendant’s ufe, and and^bufidin^ 

on the other money counts. The defendant pleaded the given under 

general iffue, and paid 76/. 2/. into court. And at the the building 

trial before Lord ElleniorotsghC.]. at the fittings, a Verdiii c. 78., ,and the 
^ ^ F .. tenantoftht 

was found for the plaintiir for 194/. 14/. 2a* beyond the adjoining houfc, 

money paid into court, fubject to the opinion of the covenant to 

Court on the following cafe. The plaintiff was tenant to u nccilS?y,‘m 

the defendant of a freehold meffuage in Little ^ueen 

° to (hore up his 

Street^ Lincoln's Inn Fields^ and held the fame by leafe 

* pull down and 

dated the loth of February 1781, from T. Lewis% father 

^ ^ wainfcot and 

of the defendant, to one J. Savage^ for 31 years, at the P^^'d^nj of ft, 

^ ' inftead of kav* 

yearly rent of 36/. ; in which Savage covenanted to re- ingfuchex- 
. . r 1 • . . pences to be 

pair the premifes during the term, with all manner of incurred and 

needful and nccefiary reparations and amendments what- owner^of*ihe 

foever i (cafualtics by fire only excepted). The grantor noUcVin*the 

died in 1803, and the ruverfion defeended to the defend- (tr^bedby*^thc 

ant. And Savage, on the 12th of February 1794, alTigncd 

his intereft to the plaintiff, who entered, and is now pof- 

* * him upon dc- 

feffed under the faid leafe. On the 21ft of June 1804. 

•' ^ ployed work* 

the plaintiff was ferved with the following notice, on 

^ OF 

behalf of the occupier of the adjoining houfe, which 

was in a ruinous ftatc, viz. To the landlord, head pa*d «htmft>r 

• thelAmes held 

owner or occupier, or whom clfe it may concern, of the ***** 

* * f ' not recover over 

againA his land- 
lord fuch expeners incurred by his own orders, and paid for by him In the ArA inAancS : 
all the powers and authorities given by the ait in rerpeil to any works to be done, 
being given to the owner of the houfe intended to be pulled down and rebuilt } and thv 
landlord of the adjoining heut'e being only liable by the a A to reiinburfe his tenant 
money paid by him to the other owner for fuch ^oilc4 as are authorized to be done by 
fuch ati'.er owner in refped of fuch adjoining houfe. 

0^2 houfe 
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houfe and premifes, Stuate and being No. 29^ Little 
^teen Street^ Lincolns Inn Fields : pleafe to take notice^ 
that I (hall fell the materials of the houfe and premifes 
No. 28, &c. bn the 25tli of June 1804, and the fame 
will be begun to be pulled down on the 26th of June 

1804 : therefore. you will pleafe to fliore up or otherwife 
fecure your premifeSj that no damage may enfue, t> pre- 
vent any fuit at law or in equity. (Signed) T, El/isp 
2ift of June (804.** The plaintiflF immediately ferved a 
copy thereof on the defendant. The adjoining houfe 
wag agreeable to fuch notice taken down, and the party 
wall being (bund ruinous, the plaintiff was regularly 
ferved with the notices required under the a£l 14 Geo, 3. 
r. 78.^ which he from time to time communicated to the 
defendant : and no notice being taken thereof, four fur« 
veyors were regularly appointed under the a< 3 , and the 
party-wall was duly condemned by them as ruinous; 
and they certified the fame under their hands on the 2 id 
of March 1805 ; and that the party»wall ought to be taken 
down and rebuilt. And this certificate was filed by the 
clerk of the peace for the county of Middlefex on the 22d 
ol, March 1S05. The plaintiff was regularly ferved 
with this condemnation on the date of it ; and on the 
fame day fent a copy thereof to the defendant, who de- 
clined to take any part in the bufinefs, conceiving himfelf 
not liable to the expence {a)» The wall was in confequence 
pulled down and rebuilt by T. Wilfon^ the then proprie- 
tor of the adjoining houfe, and on the 28th of December 

1805 the plaintiff was regularly ferved with the follow- 
ing eilimate, accompanied with a demand of payment 
on pain of legal meafures to enforce it. 

(a) The defendant, it was faid, was a middiemani whofc term had not 
many years to run* 


Mr. 
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Mr. Geo. Rohinfon^ Dr. to T. Wilfon. 

For the half of the north party wall and chimneys to his 
houfe in Little ^een Street. 

5 rods, 75 feet, reduced brick at I4/. £*12 

19 feet run pluintilc creafing at 3J. - 049 

6 chimney pots and plaintile flaunches,7x. 6 d .2 5 o 

1 9 double loads ruboifti carted away, 5/. dt/. 5 / 4 6 

Paid didrldl furveyor his fee - 110 


/ 

Contra Cr. 

4 rods old brick work, 5 ox. 


1000 


Mcafured November 1805. 


C.^2 11 5 

Edw. Aiawley. 


The plaintiff paid Wilfon 70/. 9X. 6 d. to which the 
bill was reduced by a furveyor, and alfo 5/. lax. 6 d. for 
the furveyor’s charge ; which feveral fums were regu- 
larly afeertained in purfuance of the faid afl, and which 
money the defendant has paid into court. Upon the 
occaGon of pulling down the party- wall, it became nc- 
ceffary to fhore up the plaintiff^s houfe, and to pull down, 
rebuild, and rcinftate fomc of the wainfeots and partitions 
therein, which were done by the direflion of the plaintiff, 
and not by Wilfon or his workmen : and the plaintiff, to 
avoid being fued by the workmen he had fo employed, 
paid for the fame the further fum of I94/. 14X. 2^., be- 
yond what is paid into court, which were reafonahle charges 
of fo (horeing up the houfe, and pulling down and rein- 
ftating the wainfeots and partitions \ but the fame was 
never fubmitted to the furveyorsor to any other, nor was any 
account thereof ever taken by the builder of the faid wall, 
or left by him at the plaintiff’s or defendant's houfe s 
0^3 but' 
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but the fame were before this a£lion was commenced 
communicated by the plaintiff to, and demanded of the 
defendant, with an oftcr to have them examined ; but 
the defendant, conceiving bimfeifnot liable, declined any 
interference in the bufinefs. That the money paid into 
Court is the amount of the reduced edimatc to 70/. px. 
6d., and the 5/. i2x. 6 d. the furveyor’s charge, and the 
verdi£f is found for the T94A 2d. the extra expences 
above mentioned. The queflion for the opinion of the 
Court was, whether the plaintiff were entitled to recover 
the 194/. 4x« 2d. the expences fo paid by him for flioring 
up the houfe occupied by him, and pulling down and 
reinftating the wainfcots and partitions. If he were, 
the verdict was to ftand : if not, a verdict was to be 
entered for the defendant* 


The ft. 14 G. 3. c. 78./ 38. provides, that every owner of 
a houfe who (hall think it neceffary topull down and rebuild 
any party«wall, in cafe the owner of the adjoining houfe 
will not agree touching the fame, (hall giv^ 3 months’ no- 
tice in writing to the owner If known, or otherwife to the 
occupier of fuch adjoining houfe, of fuch his intention, 
by delivering a copy of fuch notice, &c. (in which notice 
is given of the intention of having the party-wall furvey- 
ed, naming his furveyors, and the time of attendance, 
and requiring the other owner to appoint two other fur- 
veyors to meet them at the appointed time and place to 
certify the ftatc and condition of the party-wall &cOi and 
that every fuch owner or occupier of the adjoining houfe 
(hall appoint two furveyors to meet the other furveyors 
to view and certify, &c. j or in default of fuch nomina- 
tion, the party giving the notice (hall name two other 

furveyors 
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furveyors to meet thofe named in the notlcCf who are to iSoS* 
meet, view, and certify \ht fame to the juftices at the 
quarter feCTiens, &c. And if the majority of the furvey- agaiufi 
ors certify that the party-wall ought to be repaired or 
pulled down, a copy of their certificate is to be deliverjed 
to the owner or occupier of the adjoining houfe, and filed 
with the clerk of the peace : and an appeal is given to 
fuch owner, &c. And if there be no appeal, or the cer- 
tificate be confirmed on appeal, the party giving the notice 
may, in 14 days after delivering a copy of fuch certificate 
as therein mentioned, pull down and rebuild the party 
wall, and enter the adjoining houfe, and remove the 
wainfeot, furniture, &c., and (hore up the houfe, and 
rebuild the party-wall, &c. And fe£lion 41 directs 
how the expences of the party fo rebuilding are to be re- 
imburfed by the owner of the adjoining houfe ; and par- 
ticularly that the owner or occupier of the adjoining houfe 
(hall, together with a proportional part of the expence 
of building the party-wall, alfo pay a proportional part 
<< of all other expences which (hall be necefT^ry to the 
<< pulling down [the old party-wall, &c. ; and the whole 
of all the reafouable expences of fhoring up fuch ad- 
joining houfe, and of removing any goods, furniture, 

•• or other things, and of pulling down any wainfeot or 
partition, and alfo all cods, if any, awarcic^d by the 
feflions, &c.’’ It then direfls^ that within ten days 
&c. after fuch party-wall (hall be fo built, fuch fird 
builder (hall leave at fuch adjoining houfe.a true account in 
writing of fo much thereof for which the owner of fuch 
adjoining houfe (hall be liable to pay, and alfo an account 
of fuch other expences and cods ; whereupon ic (liall 
« be lawful for the tenant or occupier of fuch adjoining 

Qjl << building 
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" building to pay fuch proportional part as aforefaid to 
“ fuch firft builder, and al/o far Jhoring fuch adjoining 
building! and for all fuch other cxpences as are herein 
« before diie£led to be paid by the owner of fuch adjoin* 
** ing building, and to dedn£l the fame out of his rent, 
*' &c., unUl he (hall be reimburfed.” And if the exr 
pences be not paid within 21 days after demand, a re* 
medy is given againft the owner by adlion of debt^ or on 
the cafe. 


The cafe was argued in lad: Michaelmas term by Hoi- 
royd for the plaintiff, and Wigley for the defendant; when 
it was infifted for the defendant, that the tenant, being 
bound by his covenant to make all repairs, cquld recover 
nothing againff his landlord, except that which he had 
been compelled to pay under the exprefs provifions of 
the afi aboVU mentioned ; and that the courfe there 
pointed out not having been purfued heie, but the plain- 
tiffhaving voluntarily incurred the expences fought to be 
recovered, he had no remedy over againfl; his landlord. 

On the other hand, it was contended for the plaintiff, 
that as he would have been protefled by the a£l in paying 
to the (irft builder the expences of Ihoring up and pulling 
down and reiullating the wainfcot and partitions, which 
arc found to have been neceffarily incurred, if the fame 
had been firft paid, and afterwards demanded, by fuch 
firft builder of him, the tenant; it could not make any 
difference as to his remedy over againft his landlord, that 
he had paid thcfe expences himfelf in the firft inftance. 
That the inconvenience to a leffee would be very great if 
he were -obliged to entruft the workmen employed by the 
owner of the next houfe, to enter his premifes and re- 
move 
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move all his furniture and ftock in trade, inftead of hav- 
ing it done by perfons employed by himfclf, when the 
ncceffity of doing it at all was impofed upon him by the 
regulations of the acl. That the a£f only meant to give 
the power of doing thefe things to the owner of the 
houfe meant to be repaired, where the owner or tenant 
of the adjoining houfe would not take it upon himfelf. 
That all the expences neceflarily attendant upon the 
pulling down and replacing the party wall| fuch as the 
removing and replacing of the wainfeot and partitions, 
were alfo intended' to be thrown on the landlord. As m 
Hyde V. Cognn and others (a), the hundred was held liable 
for furniture deftroyed by rioters in pulling down a 
houfe, as well as for tlie damage done to the houfe 
ilfelf, though the latter only is named in the (latute 
1 G* fi. 2. c. g.yi 6, And upon the conftruQion of 
the building aft, the cafes of Southall v. Leadbeater (i), 
Beardmore v. (t*), Barrett v. Duke of Bedford (rf), 
and Sangjler v. Birkhead (e), were referred to : and it 
was inGded, upon the authority of the latter, that the 
operation of the ftatute was not varied by a covenant for 
repairs on the pare of the tenant. The cafe Hood over 
for coiifideration till this term, when 

Lord Ellenborough C, J. delivered judgment. The 
money fought to be recovered in this aftion is the expence 
of flioring up the plaintiiF’s houfe, which work was done 
by a workman employed by the phintifFfor that purpofe, 
and the money paid by the plaintiiF to fuch workman. This 
is an expence which properly belonged to the plaintiff, ex- 

(fl) DwgU 699. 3 Ttrm Rep, 458* (f) 8 Term Rep* 2x4. 

frf) lb* 6o2. («) I BoJ, & Putt. 3 « 3 .; 
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cept fo far as the flat. 14 6.3. c. 78. has fiiifctd the burtKen ; 
becaufe the plaintiff was tenant under covenant by the 
terms of his leafe to repair ^uphold and fupport the de« 
mifed premifes : and the defendanti the landlord, is no 
further or otherwife liable to this eapence than as the 
zfk of parliament has made him fo : the rule and man- 
ner of his liability muft therefore be found in the aA* 
Now the a£t empowers the perfon at whofe expence a 
party*wall is rebuilt, in other words the owner of the 
houfe adjoined to his, purfuing the direflions, and giving 
the noticesi pointed out therein, to fhore up the houfe 
and build the party-wall ; and after the expence has been 
afcertained by furveyorsin the manner pointed out by the 
a£l, to leave a true account in writing at the adjoining 
houfe : whereupon the z£k direds that it (hall be lawful 
for the tenant or occupier of the adjoining building or 
ground to pay one third, or fuch proportional part of 
building the wall as aforefaid, and alfo for (horing and 
fupporting fuch adjoining building, and fuch other ex- 
pences as are diredied to be paid by the owner, and to 
dedudi the fame out of the rent which (hall become due 
from him to fuch owner under whom he holds the fame, 
until he (hall be reimburfed : and in cafe the fame be not 
paid within 21 days next after demand thereof, then that 
the fame may be recovered with full cofts of fuit of fuch 
owner, by adlion of debt or on the cafe. All the powers 
and authorities given by this a£f , in refpeft to any works 
to be done, are given to the owner of the houfe intended 
to be pulled down and rebuilt, and the money is to be 
paid by him ; and it is only in the event of the money 
for doing fuch works having been paid to him by the 
tenant, that fuch tenant can reimburfe himfelf as agaioR 
8 hU 
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his landlord. This being therefore an expenee incurred 
by the tenant by his own and not in purfuance of the 

provilions of the ftatute, cannot be recovered againft the 
defendant} his landlord. 


tSoS. 

Rob IN MX 

Lawts. 


His Lordlhip added, that Mr. Juftice Latorence, who 
fat in this Court when the cafe was argued, concurred in 
this opinion. 

Poftea to the defendant. 


The Kino againjl Lucas and Another, 


ff^ednefday^ 
July 6clie 


"^AMPJER obtained a rule calling upon the lord 
and the (teward of the feveral manors of Filby in 
Norfolk to (hew caufe why a mandamus (hould not ilTuep 
commanding them to permit Mr. Searle^ who claimed 
certain copyhold lands within thefe manorsp to infped): 
the Court rolls and to take copies thereof. This was 
obtained upon an affidavit fetting forth Mr. Searle^s claim 
as grandfon and heir at law of the copyholder la(f feifedi 
who died in I774> having firft dcvifcd certain eftates for 
life and in tail, which were fpent, with remainder to his 


One wito has a 
prim^ facie title 
to a copyhold 
is entitled to 
infpeft ihe 
court-rolls, and 
take copies of 
them, fo far as 
relate^ to the 
copyhold 
claimed, 
though no 
caufe be de- 
pending for 
it at the 
time* 


daughter Mary in fee, whofe elded fon the prefent claim- 
ant was: and which affidavit alfo dated that , application 
had been made to the lord and his deward for leave to 


make the required infpe£tion, which they had re- 
fufed. 


. Park ihewed caufe on behalf of the lord, whofe father 
had purcbalied the premifes, of which he had been in 
pofielfion for fome years, and objefled to the right of the 

claimant 
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1808. claimant to infpefl; the rolls, there being no caufe 

The Kin« depending in which the title was involved : for which 

he cited The King v. Allgood (a), where a fimilar a^plica* 
gnd Another, tion was denied on that ground. 

Lord Ellenborough C. J. I do not know why there 
Ihould be any caufe depending in order to found an ap- 
plication of this fort. This is not the impertinent intru- 
fion of a (tranger ; but the application of one who is 
clearly entitled to the copyhold, unlefs there be fomc 
conveyance of it by thofe under whom he claims : he 
may therefore well require to fee whether there appears 
upon the rolls to be any fuch conveyance. 

The Court thereupon made the rule abfolutc, fo far as 
felated to the copyhold lands claimed; 


{a) 7 Term B,ep. 74#. 
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Blewitt againjl Marsden. 

*^0 an aftlon againft the acceptor of a bill of exchange 
the defendant pleaded a fliam plea of judgments re- 
covered in the Court of Piepoudre in Bartholomew, fair, 
which were framed in terms obvioufiy denoting fic- 
titious proceedings ; and Park for the plaintiff in con- 
fequence applied for a rule to (hew caufe why 
the plaintiff (hould not be at liberty to fign interlo- 
cutory judgment in this cafe as for want of a plea, 
(treating it as a nullity ; it being palpably and upon 
the face of \t a (ham plea,) and why the defendant’s 
attorney (hould not pay the cofts occafioned by the plea 
and of this motion. And on caufe (hewn by the 
jlitorney-Generalf he did not attempt to juftify what had 
been done, but endeavoured to excufe the pleader and 
the defendant’s attorney, upon the ground of their having 
been mifled by an improper pra£lice which had crept in 
of putting fuch (ham pleas upon the files of the Court. He 
obferved that it might be difficult to prevent altogether 
the praAice of putting in (ham pleas of judgments reco- 
vered in the ufual form ; and he would not difeufs the 
different merits of the refpefiiVe forms of pleading 
them. 

The Court faid that there might be occafions where they 
would not enter into any queftion as to the truth of a plea 
•f judgment recovered, pleaded in the ufual form, upon 
5 motion, 


i8o8. 


July 6th. 


Where a Oiam 
plea was plead« 
cd of judgments 
recovered in the 
court of Pie- 
])cudrc in Ear- 
tbolomw Fair, 
in terms pal- 
pably lidlitious 
and out of the 
regular courfe, 
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pradice, and 
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CASE 


ARGUED AHo DETERMINED 

t8eS. 

IN THJt 

Court of KING’S BENCH, 

1 X 

Michaelmas Term, 

kn the Farty^ninth Year of the Reign of GborGB III. 


John Lane and Anna Louisa his Wife, and Eli- 
zabeth Howorth, Widow, againjl Walter 
Wilkins, Henry Allen, Tho. Davies, Mor- 
bAN Walters, Clerk, and Frances his Wife, 
Richard Norman, and Mary- Ann his Wife, 
Jane Howorth Graham, an Infant, (by 
Guardian,) and William Howorth Davies, 
an Inhint, (by Guardian.) 


*HE Lord Chancellor fent this cafe for the opinion 
of the Judges of this Court. 

On 


T hR Eioru v^nanceiior lent ims caie lor rne opinion ^..havinsflo 

r .1. ^ T-_j ^ ilTue, sInd be« 

ing tenant in 
tail under the 
will of Dr G%§ 

wltli remainder to B, and C. for fife, remainder to the heirs of their bodies for fuch eftaces 
and in fuch proportions as they or the furvivor fliould appoint, and in default of 
fuch appointment, remainder to tlie heirs of tlie body of if., with remainders overs 
made his will, whereby, after devifing certain edates to trufteca to fell and apply tlie pur* 
clinfc-money amongft difTerenc rebtiOns, and direfling them to fell edl other his real eftacesi 
and apply the money to feme of thofe reLitions j he gave 5/. a-piece to C. (who furvived 
A) and to D. the only child ot B and C., in conhderation of the ample proviAon made 
** for them after my deceafe by Dr. G. who has by his will devifed to them certain eftatee 
« In now in my pofleflion, which, though 1 could now legally difpofe of, 1 mean 
Voi. Xu R fuUy 
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1808. On the 26th of November 1773, the Re?. Dr. Griffitbtt 
" " being feifed in fee of mefluagcs and lands in Radnorjhirtt 

agaihfi by his will duly executed and atteftedi devifed the fame 
Wjlmins. truftecs for 500 years upon the trufts therein men- 
tioned ; and fubje£k thereto he devifed the faid eftates to 
his coufm John Ho*worih for life ; and after his deceafe 
to the heirs of the body of John Honvorth\ and for de- 
fault of fuch iiTuCj then fubjed'l as aforefaid, to' Edward 
Howorthy and his wife, the plaintiff Elizabeth Howorthy 
whole maiden name was Lane^ for their lives and the 
ife of the farvivor; and after their deceafes, fubjefl: ao 
aforefaid, to the ufe of the heirs of the body of Ed. Ho- 
worth and his wife, for fuch eftates, and in fuch parts, 
fhares, and proportions, and fubjeift to fuch charges and 
limitations, as Edw. Howorth and his wife, by deed or 
writing, duly executed in the prefence of three witneiTes, 
ftiould appoint ; and in default thereof, as the furvivor 
of them (Edw. Howorth and his wife) by will or any other 
deed or writing, to be in like manner duly attefted, iliould 
appoint ; and in default of fuch appointment, to the ufe 


<< fully to confirm to them, accoiding to the intent of the faid will,** After this A. fuifcied a 
recovery, and declared the ufes to himfeif for life, remainder ro fuch perfons and tor fuch 
ufes as he by deed, will, or codicil, to be properly atielted, Ihould appoint ; and for de- 
fault ot fuch appointment, to C. for life, remainder to /). for life, with remHinder over in 
fee. ' After this he made a codicil, duly executed, wi.ereby he confirmed his faid will in 
sM rcfpeQs not thereby altered ; and after making fome alterations in refpedt of other pro* 
perry, he declared fuch codicil to be part of his faid will. 

Held that C and /). took nothing under the will and codicil of A, in the property which 
had belonged to Dr. G. .* for it did not appear rhat A intended by bis will to devife the pro- 
perty in queUiOn, hut rather to let it pafs as it was devifed by the will of Dr. Cr. : and his 
confirmation of his will by his codicil could not cairy it furtlier. 

But even if he iiad intended to exerclfe a dtvifing power by the will, according to the 
cihites carved out by Or. fr.’s will for C. and /)., yet be afterwards :.ltcrcd that intent, and 
took a new eftate in the premifes by fuftcring.a recovery, the ufes of which were diii'erent 
ftom thofe of Dr. Cr’.’s will; reftrving to himfelt a powir of appointment by deed, will, 
or codicil: and when he executed a codicil afterwards, coniirming h.s will in all rcfpedls, 
except where alttred or revoked by his codicil, and then making fpecific alterations as to 
other pirts of hU property, ‘witlioui reference to his power or to tlie property in queUion ; 
(though filch reference be oot efllntialiy ncccfTary to the execution of a power, if it plainly 
appear that the party meant to execute it) nothing appeared to flicw that he meant to 
execute the power by his codicil confirming his will generally, fuppofing it could uke^cffc^t 
liirough the n.cdium of fuch a will. 
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of the heirs of the body of Edw* Howorth; and for de- 
fault of fuch iffuc, to the right heirs of Edw. Howorth. 
Dr. Griffiths died in 1774 j on whofc death .the devifee, 
John Howorth^ entered upon the devifed premifes, and 
continued feifed thereof until his dea'lh. The devifee^ 
Edw. Howorth^ died in the lifetime of ^ohn Howorth^ 
and without having joined with his wife in making any 
appointment purfuant to the will of Dr. Griffiths ; leaving 
the Elizabeth^ his widow^ and four children by 

her, viz. Edward^ Dotigla/s, and Enma^ (all fince de- 
ceafed without iflue), and the plalntilF Anna Loiiifa Lane. 
On the 19th of November 1800, after the death of Edw. 
Howorth^ and his fir ft three named children, John Howorth 
made his will, duly executed and atteftcd, beginning, This 
the laft will of me John Howorth^ of Hay^** &c. and he 
thereby devifed to IV. Wilkins and H. AUen^ ancLto the 
furvivor and his heirs, his mefiuage, farm, and lands, 
&c. called Lumpadery^ in the parifli of Lowes in the 
county of Radnor ; and alfo his dwelling -houfe in Hay^ 
&c. (defcribing particular parcels) habendum to the truf* 
tees in truft, after his deceafe, to fell and difpofc of the 
premlfes, and lay out the purcbafe -money, viz. the firft 
1000/. of it, in real or government fecurity, and apply 
the inters ft half-yearly' for the ufe and benefit of his 
fiftcr Frances Davies^ during her life, and in the mean- 
time out of the rents and profits of the devifed eftates, 
(which he charged with the fame) to pay his filler 20L 
half-yearly, &c. and he direflcd the remainder of the 
rents sTnd profits to be divided and paid by his truftees 
among ft his nephew, Tho Davies^ and his nieces, Frances 
the wife of the Rev. Morgan Walters^ and Mary Ann 
the wife of Captain Richard Norman^ i -4th to each, and 
the other fourth to his nephew Wm. Davies and Mary 
R2 hii 


i8o8« 


Lamb 

againft 

WiLkiirs* 
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his wife, and their children, in fuch manner as the trufteet 
ihonld think proper. And as to the fnrplus fale<inoney 
above the i oooA to be laid out for the benefit of fome of the 
above-named and certain other of bis relations in certain 
proportions and fer fuch interefts, as were therein par- 
ticularly fpecified* And then reciting that he had con- 
tra£fed with certain perfons for the purchafe of three 
dwelling-houfes in the town of with an orchard, 
&c. and was to complete the fame on the ad of February 
next, on having a good tiile made thereto ; he willed that 
in cafe the purchafe fhould be completed during his life, 
the premifes fo contracted for (hould be fold by his 
truftees *, and he thereby direfted them to fell and difpofe 
of the fame and all other his real ejlates^ in fuch manner 
and at fuch time as he bad therein before dire£tedfor the 
fale of his eftates mentioned in the former part of bis 
will, and to pay and apply the money artjing from the faU 
thereof to and among f his faid fever al nephews and nieces ^ 
(children of his filler Frances Davies)^ in fuch propor- 
tions and in fuch manner to all intents and purpofes as 
he bad therein before directed in refpeft of the money 
to arife from the f^le of the premifes firll therein devifed. 
And as to his perfonal eftate, after payment of bis debts 
and funeral cxpcnccs, he bequeathed as follows, viz, I 
“ give to the widow of my late brother Edwd. Howorth^ 
and to her daughter Mrs- Louifa Lane, 5 /. each : and I 
^ give them thefe fmall fums only, in confideration f the 
«« ample provfton made for them after my deceafe by the late 
« Dr. Thomas Griffiths, who has by his will devifed te 
« them certain efates in the county Radnor, now in my 
« pofeffion, and which, though I could now legally difpofe of 
1 mean fully to confirm to them according to the intent of 
« the faid will:' He then gave to his nicce, Frances 

Walter 
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Walters^ all his filver plate and plated goods^ and to his 
godfon Allen^ fon of the faid Henry Allen ^ 5/. ; and the 
reft and refidue thereof he gave and bequeathed to the 
faid PF. Wilhlnt and if. AUen^ and the furvivor of them, 
his executorS) in truft to be applied by them in like 
manner as he had before dire£l^d as to the produce of 
his real ejlates when foldj and to go in aid thereof ; ap- 
pointing the faid W- IP'ilkins and if. Alien his executors. 
And the will ended thus : Iri witnefs \yhereof I have 

** to this my laft will and ttftament fetmy hand and feal 

the 19th day of November itjoo. yohn Howorth, (L. S.)” 
(with the figuature and atteftation of the fubferibing 
witneftes). 

By indentures of lenfe and rele^fe of the 20th and 
2ift of March i8of, between yuhn Howorth of the 
firft part, Henry Allen of the fecondi and Waiter Wilkins 
of the third part j John Howorth conveyed and rcleafed 
the prernifes fo devifed by the will of Dr. Griffiths to the 
defendant if. Allen and his heirs, to enable him to become 
tenant to the praecipe, in order that a common recovery 
might be fuffered thereof, which fhould enure to the ufe 
of himfelf {John Howorth) for life, wdih remainder to 
the ufe of fpeh perfons and for fuch ufes, intents, and 
purpofes, as he, by any deed or by his laft will in writing, 
er by any codicil thereto, to be properly attefted, (hould 
limit, appoint, give, grant, or difpufe of the fame; and 
fqr want of fuch limitation, appointment, 3 :c. or difpo- 
fition, to the ufe of ]^U%abeih Howorth for life, fubjefk to 
impeachment of wafte, with remainder to the ufe of the 
plaintiffs, John Lane and Anna Loitifa his wife, for their 
lives and the Ufe of the furvivor, with remainder^to the 
ufe of W* Davies^ Thomas Davies, Frances Walters, the 
wife of the Rev. Morgan Walters, and Mary Ann Narmartp 
the wife oi Richard Norman^ all therein namedias tenants 

R3 
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iSoS. in common in fee. In purfuance of thefe deeds a com- 
mon recovery of the premifes was duly fuffered in the 
gg&mfi ' Court of Great Seflions of the county of Radnor at the 
v/xLxfNs. Spring Seflions ; by the record whereof it appears 

that the Great Seflions commenced on Monday the 23d 
of March 1801, and that the writ of feifin was fued out 
returnable on Friday the 27th of the fame month, and 
that the fherifF returned the writ accordingly ; having by 
virtue of the fame writ caufed fcifiii to be delivered to 
Walter Wtlkins on Thurfday the 26th of the fame month. 

John lloworthi on the 25th of the fame month of March 
1801, made and publiflied the following codicil to his 
will, duly executed and attefted ; ** A codicil to be 
added to, deemed and taken, as and for part of 
the laft will of me John Howorth^ of Hay^ See. dated 
in l^vember lall paft. . In the firft place I confirm my 
faid laft will in all refpedls, except where the fame 
(hall be altered or revoked by this codicil. Item, I 
give to Wm. Proffer^ fon of Wm. and EUz, Projfcr^ 
«* of Hay.^ &c. all that mefluage, &c, wherein Wm^ 
Proffer the elder doth now dwell, &c. to hold to the 
faid Wnu Proffer younger, his heirs, &c. Item, I 
give unto Frances^ wife of Morgan Walters^ of Hay^ See. 
her heirs and afligns, all my houfehold furniture, plate. 
See. for her foie ufe. See. In witnefs whereof I the faid 
John Howorth have to this codicil, which I declare part 
of my faid wi//, fet my hand and fcal, this 25 th of March 
1801.** The teftator, John Howorth^ at the time of 
making the codicil, had no real eftates except the eftates 
mentioned in his will. When John Howorth fuffered the 
. rccoveryi and made his faid codicil, the plaintiffs, John’ 
Lane and his wife, had Been married fcveral years with- 
out having had iflue. John Howorth died on the 29th of 

Marcs' 
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March iSoi ; and thereupon tlic plaintiflF, Etiz, Howorth^ 
entered on the premifesy and foon afterwards executed a 
deed of appointment} conformable to the will of Dr. 
Griffiths^ and thereby limited the premifeS} after her own 
deceafC} to the plaintifF\^;;/i^ Louifa Lane^ and the heirs 
of her body ; and the pUintifFS} having fuffered a reco- 
very of the premifes, exhibited their bill in Chancery 
againfl: the defendants, praying, among other things, to 
have the title deeds of the premifes delivered up to them^ 
And, on the 8th of May 1807, Lord Chancellor or« 
dered this cafe to be Rated, and the following quefllon 
to be put for the opinion of the Court, viz. Whether the 
plaintiffs took any and what eftate in the premifes under 
the will and codicil of John Heworth ? 

The cafe was firft argued in laft Michaelmas and 
again in laft Trinity term j the Court having clire£):ed it 
to (land over, upon an intimation that certain parts of 
the will, which were not dated in the cafe as diredled by 
the Lord Chancellor to be fent for the opinion of this 
Court, had been afterwards. added bycoiifcnt of parties; 
until it was afeertained that his Lordfliip, upon fuch new 
llatement of fafts, entertained any doubt on which he 
was defiroqs of having the advice of this Court* And 
Lord Ellcnhorough C. J. faid, that the Court did not fit 
to anfwcr cafes which the parties themfelves chofe to 
bring before them iu this form for their opinion. And 
that very recently the Court of Common Pleas bad rer 
fjtifcd to hear a cafe argued before them which had been 
fent there by agreement between the parties coqcerncd^ 
without the defire of the Lord Chancellor. 


047 

i8oS. 

Lank 

egainjt 


Abbott, for the plaintiffs, contended that the plaintiff? 
took under the will and codicil of Ifoiwrfi fuch 
ft. 4 e(late4 



CASES iM MICHAELMAS TERM 


eftates as they would have tahen under the will of Dr« 
Tho. Griffiths^ if J- Haworth had not fuffered a recovery % 
viz. that the plaintiff EHzabeth Haworth took an cftat^ 
for life, with a power of appointing to the plaintiff 
Louifa Lane^ or in default of appointment, that A. L» 
Lane took in tail. Then, after obferving upon the date| 
of the feveral fafts and proceedings relating to or affefl:ed 
by the recovery ; as that the will of J. Haworth was of 
the 19th of November ifeoo; the deeds to lead the ufes 
of the recovery, of the 20th and a i ft of March 1801 ; 
the codicil, of the 25th of the fame month; that the 
Great Sellions, in which the recovery was fuffeied, com- 
menced on the 23d of the fame March \ that the writ of 
feifin was returnable on the aytb, and the flieriff 's return 
that he had caufed feifin to be delivered on the 26th ; 
(which day was not material (a) ;) on which fafts the re- 
covery muft be taken to be as of the firft day of the Great 
Seffions, according to Shellfo cafe (^), and therefore 
prior fo the codicil ; though he obferved that the cafe 
ihould have ftated the firft procefs, which was the writ 
of quod ei deforciat, before the codicil :) he argued the 
cafe, Firft, as if the recovery had been fuffered by John 
Haworth^ without any declaration of its ufes ; fo as to 
have given him the fee. Then the cafe would have flood 
thus-^TIie teftator, John Haworth, having obtained, 
through the bounty of Dr. Grtj^ihs, fuch an eftate as 
^ enabled him to obtain complete dominion over it by f\xU 
fering a recovery, which, if he had not fuffered, the 
plaintiffs would take the eftate ; being by fuch recovery 

(a) Goodrigbt v. Higby, a H, Blue, 46. and 5 7trm Rtp* I’jj. and vide 
Selvyn s. Selwjn, % Burr, J131. The writ of feifin is never in fadt exe- 
cuted 
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ftsifed in makes his willji wherebjTf after making pro« 
vilion for feveral other rehtionSj be gives to the plaintifTsi 
Efizahetb and Anna Lmtfa^ only 5/. each } obferving that 
he does this becaufe of the ample provifion made for 
•• them after my deceafe by the late Dr. Griffiths, who 
has by his will devifed to them certain eftates in the 
« county of Radnor, now in my pofleOion^ and whicb| 
f * though I could now legally difpofe of, 1 htean fully to con^ 
firm to them, according to the intent of the find will** 
The effe6l: of that would be a devife to them of the fame 
edates as were devifed by Dr. Griffiths* will, by reference 
to, and through the medium of, that will. It would 
then be like the cafe of Milford v. Smith, which is thus 
reported in 1 Salk. 22g. A., being feifed in fee, in confi* 
deration of marriage, covenanted to levy a fine to certain 
ufes; but no fine was levied. Then A,, reciting this 
deed, by his will devifes and confirms all edates given 
and granted to his fon in marriage, according to the 
** deed.’* And the Court, on a fpccial vcrdifl:, held that 
the will had reference to the deed, and pafled fuch lands 
and edates as were intended to be conveyed by the deed 
and fine. If the word devife had been in the will, it 
could hardly have borne an argument ; but by the report 
of the fame cafe in 4 Mod. 131., which profelTes to give 
the words of the will, they were Item, I do ratify and 
make good,** See. ; in i Show. 350. they are ratify and 
confirm and in Comb. 195. the words arc, I do hereby 
<< make good a fid confirm the edates granted in marriage 
« for the ufc of my fon,*' &c. Here, then, taking the 
recovery as fuffered prior to the codicil, and to the will as 
fpeaking from the date of the c6dicil,the word ionfirm,'w\\\i 
reference to Dr. Griffiths* will, is equivalent to the word 
devife, and (hews the intent of fohn Howorth, the tedator^ 
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1808. to be, that the plaintifTs fliould have by his will the fame 

■” eftates and interefts as they would have had under the 

againfi will of Df. Griffiths y fuppofing no recovery had been fuf- 

fered : the codicil operating as a republication of the will 
in refpeft of every thing not thereby altered. Then, 
adly. The declaration of the particular ufes of the re- 
covery will not differ the cafe from what it woiild have 
been if the ufe had been declared merely to John Ho- 
worth himfclf in fee. In fa£l he was then feifed for life 
only, with a power of appointment by deed, will, or 
codicil ; and in default of fuch appointment, remainder 
to Elizabeth Howorth for life ; remainder to John Lane 
and Anna Louifa his wife for their lives and the life of 
the furvivor; with remainders over. And he had by 
his will devifed to thefe perfons the fame eftates and 
intertlls as they would have taken under Dr. Grffiths^ 
will. The import then of will is this: 

Dr. Griffiths meant to give you certain lands and for 
certain iiucrclls fpcciffed in his will. I have the power 
of preventing this ; and I have already done an a£i by 
which, if I do not make a change, you will derive a lefs 
interefl than Dr. Griffiths meant to give you : but I chufe 
you fhould have exactly what he meant to give you ; and 
for that reafon I give you only nominal legacies. Take, 
therefore, fuch eftates and interefts as are exprefled in 
Dr. Griffiths* will.” This would operate as a good exe- 
^cution of his power of appointment : and for this purpofe 
a precife and formal reference to the power is not necef- 
fary •, as was faid by Lord Thurlow in Andrews v. 
mot (/i), and may be collefted from other cafes (^). 3dly, 

( a ) 2 Rn, CbM, Rip. 3C3. 

(A) Vide Standen v. Stanitn, ^ ^ef. jin. 5S9, zniHoles v, Ma^gerum, 

Cono 
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Confidering the cafe, as it really is, that is, the will as 
having been made prior to the recovery, and the codicil 
afterwards, the codicil is a republicatioti of the will, and 
makes the latter fpeak after the recovery. This is now 
fully fettled, by Acherhy v. Vernon («), Doe v. Davy (^), 
Barnes v. Crou'e (c), and FJ^o// v. Waller [d). It will 
be objedlcd, however, that by giving this elFedl to the co- 
dicil, it will be attributing to the words of the will a dif- 
ferent meaning from that which they had when the will 
was made : but if the legal effeft of the codicil be to 
make the will fpeak from the date of the codicil, the mean- 
ing of the words mud be taken at that date. The inten- 
tion of the teftator muft in the firft place be fought for in 
the words he has ufed j though it may be admitted that 
if it elfe where appear that the ordinary fenfe of the words 
does not exprefs the intention, another fenfe may be given 
to them. But that muft be fliewn clearly, otherwife the 
ordinary fenfe of the words muft prevail. It is clear 
however that the ordinary fenfe of them is not contrary 
to the true intention of the teftator, who certainly meant 
thefe plaintiffs to take the fame eftates they would have 
had under Dr. Griffiths^ will; though he inaccurately 
Hates in his will that he had then a legal power of riif- 
pofing of the property in queftion ; which he had not in 
him then ; though he might acquire that power at any 
time by fuffering a recovery, as he afterwards did. Then 
the codicil made after the recovery, and confirming the 
will, muft be taken to have intentionally adopted the lan- 
guage of the will as applied to the then exifting ftate of 
things, when he had acquired that power. [Le Blanc J. 
May it not be argued that the teftator ^ohn Haworth did 

(tf) Com.Rep, 3S1. (/>) Cvtvp. 158. 

(f) 4 Br§, Cban. Caf 1 . and 1 yef. jun. 486. {J) 7 /'(/^ jun, 98, 
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|8o8. not mean to difpofe of this property at all by his will| but 
" meant to leave it to pafs as it would do under the will of 

^ain^ Dr. Griffiths^ fuppofing that he did not bar the entail^ 

that time he had not done ? There is the diffi- 
f:ulty. Suppofe he had (aid in terms^ Though 1 
have the power by fuffering a recovery to difpofe of this 
property ; yet I do not mean to difpofe of it, but (hall let 
it pafs to thofe in remainder under Dr. Griffiths* will.** 
Lord EllenboTQugb C. J. Suppofe he had only (aid as to 
this eftatCj I (hall leave it to go to the perfons to whom 
Pr. Griffiths has devifed it.”] The words ufed in the will 
are ftionger, when he fays that he means fully to con^ 
ffirm it to them, according to the intent of the faid will ;** 
for that is an adoption of the fame intent ; and a conjir* 
mation of an eftate by one who has power to convey ope- 
rates as a grant of it. Then when he afterwards confirmed 
bis will by the codicil, he had the power which he befpre 
fuppofed himfelf to have. 

Ovsen^ contra, alTuming for the purpofe of the argu- 
ment that the recovery was complete before the date of 
the codicil, firft argued the queftion how far the codicil 
was a republication of the will, as to the property in 
difpute, in which the teftator had acquired a new eftate 
fubfequent to the will. Down to the cafe of Ach* 
erley v. Vernon {a) the decilions had been uniform, as was 
faid by the Mafter of the Rolls in Pigott v. Waller (^), 
that after-purchafed lands could not pafs without an ac- 
tual republication of the will : but even in Acherley v. 
Vernon the Houfe of Lords did not determine, that every 
codicil duly executed would republilh a will : but, as the 

(#) Ctm Rep, jSl. (h) 7 VeJ.junt li%. 
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Mailer of the Rolls confdered, it is a queftion of iriitntioH 
upon the .particular wording of the codicil in each cafe* 
The ground the Judges took in Achertey v. f^emoft, as ap- 
pears from what Lord Hard*u)ickg faid in Gibfon v. iZs* 
gers («), was, that the words of the codicil referring to 
the words of the will, they were fo incorporated together 
that they neceflarily made but one inftrument. In Barnet 
V. Crowe [b) the Lords CommiiTioners decided on the 
fame ground. It is fo dated by the Mader of the Rolls 
in Pigotty. Waller {c)\ for the fird codicil was begun 
upon the lad (heet of the ^i^ill, and continued to another 
Iheet; and the fecond codicil duly atteded was begun 
upon the lad (heet of the fird. And there was this fur- 
ther circumdance, that the will alTumed to pafs all the 
edate's the tedator might die feifed or poflelTed of ; as it 
did alfo in Acherley v. Vernon, And finally his Honor 
determined Pigott v. Waller (which he admitted was not 
materially different from the prefenc as to the quedion of 
republication of the will) on the ground of an apparent 
intention in the tedator by his codicil, direded to be an- 
nexed to his will and made part thereof, and referring to 
and altering it in part, to republifh his will. But in Lady 
Strathmore v. Bo%oei (d), (which has never been over- 
ruled, (though Lord Kenyon admitted that a codicil, con- 
firming a will of lands fn general words, will pafs land 
purchafed in the interval ; yet he dates the quedion to be 
whether it were the intention of the devifor to pafs by 
that codicil any thing more than would have paiTed by the 
will itfelf ; and in that cafe the after-purchafed lands 
were held not to pafs, by reafon of the word fatd (faid 
lands) in the codicil, which confined it to the fame landa 
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before given by the will. Then 2 dly, taking the codicil 
to have been a republication of the will, the queftion is» 
whether upon the face of the two inftruments there ap- 
pears to have been any intention in the teftalor to difpofe 
of this eftate which he had not at the time of making the 
will, or to execute the power of appointment which he 
had at the time of making the codicil. It is admitted 
that John Howorth when he' made his will had no power 
to difpofe of the eftate. He appears to have accurately 
known what property he had ; and he makes a diftinfi; 
difpofuion of different parts of it. And after dire£ling 
the fale of certain effates by his tniftees, and making a dif- 
pofition of different fums to different relations, he direfts 
his truftec'S to fell certain newly purchafed houfes and 
all other his real ejlates** in fuch manner as he had before 
dire£led for the benedt of his nephews and nieces. Then 
he gots on to Hate, that with rcfpcdl; to thc.eftates in the 
county of Radnor^ then in his pofleflion under the wiU 
of Dr. Griffiths^ though I could now legally difpofe of 
them, 1 mean fully to confirm to them (the clevifees in 
remainder under Dr. Grijfiths' will) according to the 
intent of the faid will.” Then what is this in effect 
but faying, ** I know that I am tenant in tail of thefe 
effates, and that I might make them my own by fuffering 
a recovery ; and that if I do not fuffer a recovery, you, 
the devifees in remainder under Dr. Griffiths* will, will 
take after me the eftates which he has given you. And 
I hereby ihew you that by not making them my own and 
(Ufpofing of them, you the devifees will not fucceed to 
them by any miftake or inadvertence of mine ; but bc?- 
caufe I purpofely forbear to fuffer a recovery of them 
and to make any difpofitioii of them j meaning that^ou 
(hall fucceed to them by my permillion according to the 

intent 
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intent of his will.’^ This is no devtfe of the property ; but 
a notification that he did not mean then to exercife the 
power of difpofition which he knew he might acquire by 
fufFering a recovery. But the teftator afterwards altered 
his intentioni and did fuffer a recovery ; and by the deed 
40 lead the ufes he aflually gives to the plaintilF Elizabeth 
Howerth and A. L. Lane mere life eftates^ being lefs in- 
terefts than they would have taken under Dr. Griffiths* 
will \ with remainder over in fee to the nephews and 
nieces. But dill looking to the poflibility of his again 
altering his mind, or having ifiue of his own, the tefta- 
^ tor referves to himfelf, after the limitation of his own life 
edate, a power of appointment by deed, will, or codicil 
properly atteded. Then taking the codicil to be after the 
recovery fuffered, and to be a republication of the will, 
what more can it do than to bring the words of the will 
down to its own date, and to declare the intention of the 
tedator as it is to be collected from thofe words at that 
period, the fame as if it had redated the will. The co- 
dicil does not affefl to exprefs any new intention of the 
tedator refpccling this property : it is a fimple confirma- 
tion of his will in this refpe£l, and confequently a con- 
firmation of his intention at the time of making his will. 
And there is no cafe where a codicil republifhing a will 
has been held to give a different fenfe to the words than 
what they would have borne at the time of making the 
will. In Milford V, Smith [a) the will which referred to 
the deed was only held to pufs fuch lands and for fuch 
edates as were intended to be conveyed by the deed and 
fine : and if the tedator’s intention appeared to devife 
thofe edates, it was matter of indifference whether he 
named them cxprefsly in the will, or by reference to the 
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- deed in which they were included^ But here it appettS 
by the will that the teftator did not mean to devife theft 
eftates^ which he had not the power of deviling at that 
time, but to leave them to pafs by Dr. Grsffth/ will ; and 
that intention was defeated by the recovery, which gave 
him a new eflate* But if the eiTed of the republication 
of the will be to pafs any after-acquired property which is 
within the words of it, though not within the teftator’^ 
intention at the time of the will } the only words capable 
of palling this property are thofe whereby he direfts his 
truftees to fell and difpofe of a// othf¥ his real ejlateti^ 
&c. in the manner before dire£led, and to pay and apply 
the money arifing from the fale amongft the defendants^ 
his nephews and nieces there named. For at the time of 
executing the codicil thefe were his real eftates, though 
the words were ufed in the will in a different fenfe; 
3dly, As to the codicil and will being an execution of the 
power referved to John Howorth by the deed ; although 
It be not necelTary that the inftrument executing a power 
ihould refer exprefsly to the power ; as in Standen v; 
Standen (a)^ where one devifed all her eftates, and had 
none other to give but under the power ; yet here the 
fame*bbje£lioi] applies as before Hated ; it muft appear 
that the perfon having the powei^mi^ant to pafs theeftate 
by his own a£l, and not to leave it to pafs by the Vi(k of 
another. The rule was laid down by Lord Thurlow in 
Andrews v. Emmoit {b)^ that if a man difpofe of that 
over which he has a power, in fuch a manner that it is 
impolTible to impute to him any other intention but that 
of executing the power, the aft done (ball be an execu- 
tion of the power* But the doctrine is not carried by 
any cafe further than this.” Befides, here the words of 


(tf) a Fef.jun, 5S9. 
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the power look to a will or codicil to be executed ; it is to 
appoint to the ufe of any perfon as he by deed or willj See., 
to be properly Jiould limit or appoint. This could 

not be intended of a will then a£)aally made, and the dif- 
pofition of which, if any, was completely at variance with 
the deed referving the power. Then fuppofing the co^- 
cil to bring down to its date the words of the will, It could 
not give a new fenfe to them, nor to the words of the 
deed. But it is impoflible to impute to the t^dator an 
intention to execute this power by his codicil, the utmofl: 
operation of which can be to republifh the words of the 
will. For when he made his w*il), it is clear that he did 
not mean to alter the dirpofition of the property made by 
Dr. Griffiths* will : but he afterwards altered his mind, 
and fuffered a recovery, referving to himfelf a Ufe eUate 
with a general power of appointment. Then it mud be 
fuppofed that he meant by the codicil to fee up the will 
of Dr. Griffiths in order to give an eftate tail to Mrs. Lane^ 
by which he would have defeated his own i/Tue, in cafe 
he had any ; and by which he would dellroy the opera* 
tion of the recovery and the deed to lead the ufes, which 
he had but jud before executed. 4thly, If the will be 
fet up by the codicil, as deviCng the property according 
to the limitations of Dr. Griffiths* will, the limitation to 
the plaintiffs will be after an indefinite failure of iffue of 
the tedator himfelf, and therefore void : for. he cannot be 
taken to have devifed fird to himfelf in tail. 

Abbott, in reply, faid, that the reference to Dr. Grif^ 
ffiths* will mud be taken to be partial and not general, as 
giving only to the plaintiffs the edates which they wouUt 
have taken under that will. [Lord Ellenborough C. J. 
What words would you infert in carving out the edates 
VoL* X. S that 
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that thefc feveral perfons would take, to make an effectual 
tepublication of the will ; you cotild not make the tefta* 
tor devife to himfelf ?] If the teftalor had left a (on, he 
would have taken an eftate tail, with remainder in tail to 
the plainiifF Elizabeth^ &C. [^Bayley J. Suppofing an 
elder fon of the teftator had died in the tedator’s life- 
time, leaving a fon ; then that fon would not have taken, 
if you fuppofe the teftator to have devifed to his elded 
fon in tail, remainder to his fecond and other fons in tail.} 
In that event it would be necelTary, to effe£Iuate the in- 
tent, to introduce a remainder in tail to the fon of fuch 
eldeft fon. [Le Blanc J. The objeftion to this conftruc- 
tion is that it introduces fo many didinft limitations 
which are not to be found in Dr. Griffiths^ will, to which 
the tedator referred.] If the tedator be taken as refer- 
ring to the whole of Dr. Griffiths^ will, then fuch a con- 
ftrudion mud be put upon it as would be confident 
with the whole of his intention, which was that all the 
ifluc of the tedator himfelf and their iflue (liould take 
eftates tail in fucceflion before the edate went over : but 
it may alfo be taken to refer to fuch parts only of Dr. 
Griffiths^ will as gave edates to the plaintiffs. And in the 
event none of the difficulties fuggeded would arife. 
Then this condruflion will not make the codicil give a 
different meaning to the words of the will than the teda- 
tor intended at the time ; for he conceived that he had a 
power of difpofing of the property when he made his 
will, and therefore, however midaken in that fa£f, his 
intention was the fame at both times. [Lord Ellenbo^ 
rough C. J. May he not have meant by the words he 
ufed,— I could have defeated Dr. Griffith/, will \ but 
I will not, you (hall take under it as he meant you to 
take/’ without executing any devifing power at all?} 

But 
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But then he confirms ihc will, which alTumes a deviling 
power. Then it is clear that he did not mean by the 
will to give this cftatc to the defendancsi by the devife of 
all other his real ellates to the truftees, &c. ; becaufe 
he gives the plaintiffs only 5/. each, in confequence of 
the ample proviGon made for them by Dr. Griffiths^ 
will. 
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Lord Ellenborough C. J. The queftlon will turn 
very much upon the intention of tellator ; we will certify 
our opinion. 

The following certlGcate was afterwards fent : 

This cafe has been argued before us by counfel : we 
have confidered it, and are of opinion that the plaintiffs 
did not take any eftate in the promifes under the fiid 
will and codicil of the faid Jc/:n Hoivorth, 

Ellenborough. 

N. Grose. 

S. Le Blanc. 

John Bayley. 


Soane tigainfi Ireland ^nd Others. 


^Tuffifayp 
JVev. 8th. 


I N an a£iion for a falfe return to a mandamus for ap- An allegation In 

. • r \ r . n 1 t ^ n » dctUration 

pointing a icxton, the lecond count Itated that 7. o. that one was 
Champneys was fcifcd in fee of the manor of Froofne Sel^ of andTl^f 
woodp with the appurtenances, and that he and all thofe 


he and all thofe 
whole tRatc he 


whofe eftate he has, and at the feveral times hereinafter **** ihc/fliW 

' mano*- have im« 

, mtmorially apt- 

pointed a Texton cf theparilh of F., is fulUtned by proof of h!s feifin of a qtiondam 
manor, which had ceafed Co be a legal manor for defeat of freehold tenants, and cxilied 
now only by reputation. 
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1 8 o 8 f mentioned, had in ^be faid manor, with the appurtenances^ 
for the time being, from lime immemorial have bad excr- 

SOANK ” 

^ agait^ji cifed and enjoyed, and been ufed and ought of right to 
have, &c. the privilege and right of appointing a fexton 
of the parifli of Froona Selwocd when the office was and 
fhould be vacant. It then (luted the vacancy of the 
office, at a certain rime, and that T. S, Cbampneys duly 
appointed the plaintiff to it \ and that the defendant In- 
land being then the vicar, and the other defendants the 
churchwardens of the parifh, had notice of fuch ap- 
pointment, and ought to have admitted the plaintiff to 
the office, but had refufed to do fo ; In confequence of 
which the mandamus iffued to them ; to which they had 
returned that the plaintiff was not duly appointed to it in 
manner and form as dated : and for this falfe return the 
a£lion was brought. The evidence at the trial at Jf^ells 
was that Ftome Selwood^ which was once a legal manor, 
had ceafed to be Co for fome period before the vacancy in 
quedion, for want of any freehold tenants : though in 
all other refpe£ls Mr. Champn»^% right was proved as laid. 
But for this objefllon it was urged that the plaintiff 
ought to be nonfuited ; his right to the appointment 
being laid as appurtenant to his alleged feifm of a manor, 
w'hich had no longer any legal exidcncc : but £ay/fy J. 
over-ruled the objedion, aad the plaintiff recovered. 
And now 

Pe// Serjt. moved for a new trial, upon the defed of 
evidence to fudain the allegatiou of Mr. Champney% feifin 
of the manor in*right of which the preferiptive privilege 
was claimed But by 


Lord 
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Lord Ellenborough C. J. If Froome Selwood were 
once a manor^ as it appeared, this preferiptive right 
would (lill belong to it, though other manerial rights, 
fuch as that of holding courts for want of freehold te- 
nants, might be gone and fevered from it. It would ftill 
be a manor by reputation for this purpofe, which will 
fatisfy the allegation •, and it was not ncceflary to prove 
it a continuing manor for all purpofes. 

Per Cimam^ Rule refufed [a]. 


R6t 

x8o8. 

SOANB 

cgaiKp 

Iceland. 


(tf) Vide Sir Mo^h Finch'^ cafe, 6 64. and Rix v. Y 7 >e oj 

Cbcficr^ per /#.// C. J. ^kin. 661, 


Denn, on the Demife of Brune, Clerk, againjl 

Rawlins. 


Nw, 9tl». 


T his was another ejeftment brought to recover other Tenint In tali 

n J . 1 r having received 

lands upon the fame title as was Itated in the lormer an ancient rent 

cafe reported, of Roe d. B'uiie v. Prideaux (j). The de- ?roi(',h?uirot 

fendant claimed under a dcfeaivc Icafe made by the laft 

tenant for life under the power there dated ; which leafe 

referved the ancient yeaily rent of i/. i8j. 6^/., and a he- under a power, 

' ' . ^ the rack rent 

riot, or i/. c/. in lieu of it; and this rent had been re- value otwswch 
* ^ /•! ••rrtrn. was 30/. a-\car, 

ceived by the lefTor of the plamtilt, the nrlt tenant in tail cannot mniniHiii 

under the fettlement, from 1795, when the laft tenant for 

lifc died, up to Michaelmas 1805 j the rack rent value of 


the premifes being 30/. a year. This ejeament was 

brought in 1806, and the demife laid after the laft receipt noiia tc quit, 

of rent, but before the ejedment brought : but no notice him a trefpaifer, 

• ... ..... t • fxTL r • 

ta quit of any kind had been given. v\ hercforc it w ‘'S cognition of a 
fioA either In the relation of tenant, or at Icaft as continuing by fufferance uli notice;. 


(a) Ante, 158. 

s 3 


objefled 
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1808. 

Dekn 

dem. Brvnx 
fgainfi 

Ha\viiks* 


objeQed at the trials that the receipt of this ancient re<« 
ferved •rent by the tenant in tail was a recognition of the 
defendant’s holding under a tenancy of fome fort ; if not 
as tenant from year to year, at lead as tenant at will ; and 
that the tenancy could not be determined, fo as to make 
the defendant a trefpaiTer at the time of the ejeflment 
brought, without notice. And the defendant’s counfel 
put his cafe to the jury on that ground. And Bayley }. 
before whom the caufe was tried at the lad aflizes at 
Bodmin^ left the quedion tothc jury, whether by this receipt 
of the old rent the lefTor did not agree that the defend- 
ant fliould continue in poifellion until he received fome 
notice to quit, fo as to legalize his pofleiTion in the mean 
time, and prevent his being treated as a Irefpafrer at the 
time of the ejectment brought : the learned Judge ob- 
ferving that the demife was laid on the id of January 
1806, which was before the delivery of the declaration; 
in anfwer to an argument urged by the counfel for the 
leiTor of the plaintiff, that taking the defendant to be a 
tenant at will, (which he had denied*, contending that 
there was no tenancy at all fubfiding between thefe par- 
ties ;) the bringing of the ejeftment was a determination 
of that will. And the jury having found for the de- 
fendant, 

Lens Serjt. now moved for a new trial on the ground 
that there was no evidence to be left to the jury of any 
tenancy at all fubfiding which it required any notice 
to determine before the bringing of the ejeflmcnt; the 
receipt of the old conventionary rent of i/. 18/. 6 d. being 
clearly referable to the void leafe under the power, which 
bad been determined not to be binding on the tenant in 
Utl \ and the great diff>arity between that an4 the fair rack 
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rent of 30/. furnifhing no ground for prefiTming a con- 
trail of any kind between the parties for the defendant to 
hold as tenant on the terms of the void leafe. And he 
referred to the cafe of Right v. Bawden[a) as in point ; 
the only difference being that that was a cafe of copyhold, 
but the principle was the fame. He further urged the 
difficulty, that if the receipt of the old rent were to be 
confidered as any evidence of a contrail that the defend- 
ant fliould hold as a tenant at all, as the doilrine of mo- 
dern times had been, that what was formerly a tenancy at 
will was now to be confidered as a tenancy from year to 
year, it might be contended that he was entitled to the 
regular notice to quit: but the Court having decided 
againff that in the late cafe, it feemed to follow that no 
notice was necefi'^ry ^ becaufe the relation of landlord and 
tenant did not in fail fubfift, and could not be implied 
from this evidence from the manifeft improbability of any 
contrail upon fuch terms. 

Le Blanc J. alked from what time before the cjeil- 
ment brought it could be faid that the defendant became 
a trefpaffer ? And Bayiey J. having ilated as before men- 
tioned the manner in which the queilion had been left to 
the jury ; the Court after fome hefitation granted a rule 
to (hew caufe, &c. But, on a fubfequent day in the term, 
Dampier^ who was alfo of counfel for the plaintiff, in- 
formed the Court that Mr. Serjt. Lens and himfelf had 
confidered more fully of the queilion, and were fatisfied 
that they could not fupport the rule, and therefore moved 
that it might be difeharged ; which was ordered accord- 
Jngly. 

U) 3 Eaft, 269. 


S4 


763 

1808. 


DtKrt 

dcm. Brume 
againfi 
Rawlins. 



j8o.8. 


H^edrtefday^ 
Kov» 9 tb. 


The authority 
of ore partner 
to bind another 
by llgniiig bids 
of exchange and 
promiflbry notes 
in their joint 
name.> is only 
an implied au- 
thority. , and 
may be . ebutud 
by exprcis pre. 
vious notice to 
the party taking 
fuch fecuriry 
from one of 
them, tiiat the 
other would not 
be liable for it. 
And tiib, tho* 
it weie repre- 
fented to tlie 
boldo- by the 
partner itgning 
fuch fecurity, 
tiiat the money 
advanced on it 
was raif.d for 
the purpoft* of 
being applied to 
the payment of 
partnerfhip 
debts ^ and tho’ 
the greater part 
of it w re in 
faff fo applied, . 
Nor can he re- 
cover againfl 
the other part- 
ner the amount 
of the fum fo 
applied to the 
p.iyment of the 
partnerfhip 
debts again id 
fuch notice. 


CASES IN MICHAELMAS TERM 


Lord Vifeount Gallway againft Mathew and 
Smithson. 

f' 1 ire plaintiff declared on a promiiTory note made by 
the defendants and one Whitehoufe deceafed on the 
i6th of December iSoji payable (ixty days after date to 
the plaintiff^ or order, for 200/. value received } and alfo 
on the common money counts. It appeared at the trial 
before Lord ElUnhorough at Wejlminjler that the defend- 
ants and Whitehoufe were partners in a brewery; and on 
the 16th of December 1805 Mathew wrote to the plaintiff, 
alleging the mlicondu£t of his partner Smithfon^ in confe- 
quence of which the creditors of the partnerfliip had in- 
fidtd on the payment of their demands ; that there was 
a certain fum to pay to the excife in a fevtr days, and no 
refource but to apply to friends, and therefore requeftiug 
of the plaintiff to lend him his acceptance for 200/. at 
two months, for which he would fend him the promiiTory 
note of the firm payable four days be.^ore the plaintiff’s 
acceptance became due. In confequence of this the plain- 
tiff agreed to lend his acceptance, and Mathew drew the 
note in quefllon, which was figni.'d by him for himfelf 
and his partners. Mathew immediately procured the 
plaintiff’s acceptance to be difeounted, and applied ; i8q/. 
of the money to the payment of the partnerfliip debts, 
referving the red for hinifdf. But the note in queflion 
not being paid when demanded of the defendants, the 
plaintiff, after renewing his acceptance to the holder, was 
ultimately obliged to pay it after Whitehoufe^s death. And 
now Mathew having let judgment go by default, Rmithfon 
defended the aflion on the ground that the plaintiff, be- 
fore 
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fore he took the note in queSion, had notice of an adver- 
tifement then recently publilhed in anewfpaper by Smiths 
fen, wherein he warned all perfons not to give credit to 


1808. 


Lord Vifoount 
Gallwav 
againfi 

iht Mathew on his (Smi/^n’s) accounti and MATHKwand 


that he would no longer be liable for drafts drawn by the 
other partners on the partnerfliip account. This fa£t 
being provedi Lord Ellenborough C. J. held that the 
plaintiff could not recover upon the count for money paid 
to the ufe of the three partners | the payment not having 
been in fa£i made till after the death of IVhitehoufe : 
nor upon the count on the promiffory note, which the 
plaintiff had been previoufly warned by the defendant 
Smitifon that Mathew had no authority from him to 
draw on their joint account ; and therefore direfled a non* 
fuitf which 


Smithson. 


Topping now moved to fet aflde on the laft-mentioned 
ground ; contending that one partner had authority by 
law to pledge the credit of his copartners with his own, 
on the partnerlhip account ; and that the plaintiff had 
advanced the money on their joint account, to which it 
had afterwards been for the molt part applied. And that 
the declaration of the defendant Smithfon, that he would 
not be liable for the contrails of his partners on their 
joint account, could not get rid of his legal refponfibility. 
And that at all events, as the plaintiff’s acceptance was 
difcounted, and 1 80/. of it immediately applied to the 
partnerQiip account, the partners were anfwerable for 
that. 


Le Blanc J. Can an affumpfit be raifed by one man’s 
difcharging the debt of another who defires him not to 
do it upon hU credit i 

Lord 
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1808, Lord Ellenborough C. J. The general authority of 
■ one partner to draw bills or promiflbry notes to charee 

lord Vifceunt * , 

Gallwat another is only an implied authority : and that implica- 
Mathew and tion was rebutted in this inftance by the notice given by 
Sn^THsoK. Smith/ofii who is now fought to be charged, which reached 
the plaintiff, warning him that Mathew had no fuch au- 
thority. It is not effential to a partnerfliip that one part- 
ner (hould have power to draw bills and notes in the 
partnerfliip firm to charge the others : they may flipulatc 
between themfelves that it (hall not be done ; and if a 
third peifon, having notice of this, will take fuch a fecu- 
rity from one of the partners, he (hall not fue the others 
upon it, in breach of fuch ftipulatron, nor in defiance 
of a notice previoufly given to him by one of them, that 
he will not be liable for any bill or note figned by the 
others. 

Per Curiam, Rule refufed. 


TPeJftefdaff 
Nov , 9th. 


Denn, on the Demife of Joddrell, againft 
Johnson. 


Wherea^y. 'J'HIS was an ejectment for a copyhold in the county 

ritance^havl’ng of Derby, brought by the lord, on the ground of a 

tom to cut t/m. fuppofed forfeiture, by tenant for life, without impeach* 

ber, furrendered of wallc, cutting down trees on the copyhold. It 

to the uft of hi8 » D ry 

will, and dc- appeared at the trial at Derby that this was a copyhold of 

vifed to ^ 

life, without inheritance, furrendered in 1777 
impeachment of 
wane, with re- 
mainders over \ though tlierc was no inrtance in faft of a copyholder for life in the manor 
cutting timber 5 yet the right being annexed to the fee and iuhcritance, the copyholder 
in fee in carving cut liis c(lat^ may make a tenant for life difpuni/hable of waAc; and at 
any rate, the lord cannot enter upon the copyholder for life’s eAatc, as for a forfeiture, upon 
his vUtting timber j for the injury, if any, is to thertmaindtr-jpan of tbc inheritancp. 
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Wm. Brooks the then copyholder, who had devifed ail his i8o8« 

freehold and copyhold lan<i8 to the defendant and others, — — 

^ Denh driti. 

in truft to raife money and pay off incumbrances, and joDORsit 

when his nephew D, ftiould attain 23, then in truft for jo^rsifn. 
him for life, without impeachment of wafte ; remainder 
to his firft and other fons in tail in ftridi fettlemcnt ; re- 
mainder to the truftees in fee, one of whom was the de- 
fendant. And the trees were cut down by D. after he 
was in pofTeffion. But it appearing alfo that there was 
a cuftom in the manor for the copyholders to cut trees ; 
though no inftances were fliewn where this had been 
done by copyholders tenants for life ; J. nonfuited 
the plaintiff. 

Vaughan Serjt. now moved to fet afide the nonfuit ; 
contending that no copyholder for life could cut trees, 
even with a cudom, which would only protef): copyhold- 
ers of inheritance : but that here, the only inflances 
proved of the cxercife of fuch a right were by copyhold- 
ers of inheritance ; and therefore the copyholder for life 
not being within the cudom, his cutting timber was a 
forfeiture of his edate \ of which the lord was entitled to 
take advantage. And he referred to Mardmer v. Elliot (a), 
as taking the didin£lion between copyholder for life and 
copyholder of inheritance in this refpecS):, and negativing 
the power of the former to cut timber in any cafe for his 
own ufe. 

Lord Ellenbohough C. J. There is a midake in 
confidering this copyholder as tenant for life, with refpeA 
to the lord \ for the whole inheritance is out of the lord, 

^pd the fee, as to him, is in all the feveral perfons claim- 

(4) X Ttrm Re ^, 740, 
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1808. 

PtNM dem. 
JODDRf LL 

John soil. 


^hurfiU)% 

I/otf. lOtll. 

The Court will 
not. grant a new 
trial in a penal 
adtion where 
the vcrdidl has 
paired for the 
defendant, on 
^he ground of 
Its being againft 
the evidence* 


ing under the furrender to the ufe of the will of the laflt 
copyholder of inheritance : and if the next owner of the 
fee in remainder do not difpute the a£l of the tenant for 
life, it is for this purpofe a cutting down by him. The 
injury, if any, is to the remainder- man : but no injury 
has been done to the lord, and therefore there can be no 
forfeiture to him by fuch an a£t. 

Gross J. If the remainder-man had cut down the 
timber, the lord could not have maintained trover for it. 

Lb Blanc J. agreed. 

Batlet j. The furrenderor and teftator was the 
owner of the inheritance, and he might have cut the tim- 
ber. Then he might carve out his eftate to the feveral 
lobjefls of his bounty in what proportions he pleafed ; 
and he might give to him whom he made tenant for life 
the right of cutting the timber. 

Rule refufed. 


Brook qui tarn againjl Middleton. 

fJpHE jury having found a verdiA for the defendant in 
an adiion for ufury, Garrow moved for a new trials 
with refpedl to one of the counts, as being a verdidl 
againft all the evidence ; the ufury confiding in taking a 
quarter per cent, upon the loan in the name of commif- 
fion I the lender having nothing to do for it but to' receive 
the money at the appointed time of repayment. And 
the Court appeared inclined to have granted a rule nifi ; 
but they were not fatisfied that they had authority by pre- 
cedent 
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cedent in a penal adlioDi where a terdid had been found 
for the defendant^ without any alleged mifdiredion of the 
Judge in point of law, as in Jm/on v^Rqfiall (a), to grant 
a new trial : and they ordered the matter to (land over, 
to give them an opportunity of looking into the prece* 
dents ; Lord EUenborough C. J. faying, that if the Court 
did not find themfelves precluded from entertaining the 
motion, on the ground of the verdid being againfi the 
evidence, they would hear Garrow further upon it. And 
before the Court rofe on this day, his Lord (hip referred 

to the cafe of Fonnereau v. (^), where the Court 

faid that the rule had been laid down for 50 years pafi, 
npt to grant new trials in adions on penal laws where the 
verdid was for the defendant. There indeed the doc* 
trine was laid down rather too generally, as the Court 
would certainly grant a new trial in cafe of the mifdirec* 
tion of the Judge in point of law : but in cafe of a verdid 
againfi evidence, the rule was now fettled that no new 
trial would be granted ; which was fufficient to difpofe 
of the prefent motion : and therefore they refufed the 
rule. 


i8o8. 


Biook 

agait^ 

Middlstok* 


(tf) 4 Term Ref, 753. 

(^) 3 59* defendant’s name was 


Williams and Others againfi Powell, Clerk. 

late vicar of Abergavenny made certain compofi- Compontions 
tions with his parilhioners for the vicarial tithes, on^the'deattiof 
which were payable on the September t and the wUb"whom "ey 

were made, at 

teaft as to his fucceflbr ; but if the AiecefTor continue to receive ttie next paymt nt due after 
the death of his predeceiTor^ be can only be accountable to the executors for fuch portion of 
it aa the value of the tithes, if paid in kind, accruing due between the laU conspoiiuon 
rtecived by the late incumbent and liis death, would have amounted eo ; and not poo raU, 
according to the time which had run before his death from the lait payment. 
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Williams 

againji 

PSWILL* 


Majler ofFcrIngs were payable on the loth of jipril in each 
year; and having received bis ccmpofitions up to the 
29th of September i802t he died on the 10th of March 
1803. In the May following the defendant^ thepre- 
fent vicar, was prefented, and in November follow- 
ing was induced. The En/ler offerings were colleAed 
by the fequeftrator after April 1803, and were paid 
over by him to the defendant; and after Michaelmas in 
the fame year the defendant received the vicarial tithes 
from fome of the parilhioners according to the compoG- 
tion of his predecefibr, and from others according to new 
compofitions. fome more, fome lefs, than the former ; in 
all to the amount of 181/. and upwards. The plaintiiFs, 
who were the perfonal reprefentatives of the late vicar, 
brought this aflion for money had and received againft 
the prefent vicar to recover a proportion of fuch compo- 
fitions up to the time of the late vicar’s death, amount- 
ing, as they calculated them, to 68/. and upwards. The 
defendant difputed his liability to account for the com- 
poGtions which were not due till his own time, but paid 
20/. into court, in order to cover any fmall fums which 
might have been due for tithes or dues which, if received 
in kind, might have accrued between the 29th of Septem* 
ter 1802, and the death of his predeccflbr on the loth of 
March iffo3 ; which fum it clearly appeared was more 
than fufficient to cover any fuch tithes or dues. And Le 
Blanc J. before whom the caufe was tried at Monmouth^ 
being of opinion that the reprefentatives of the late vicar 
could have no claim to the Eajier offerings due after his 
death, and that his death put an end to the ccmpofitions 
for the vicarial tithes, at lead with refpefl to his fucceffbr ; 
and that the prefent vicar could not be liable to account 
for more of the compoGcions which he had received from 
2 the 
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the pariOiloners than the value of the tithes duej if any 
vicarial tithes for milk^ eggs, &c. might have accrued in 
that interval, between the 29th of September 1802 and the 
loth oi March 1803?* when the late vicar died, would 
amount to ; which were more than covered by the money 
paid into court ; dircdled the jury to find for the defend- 
ant ; but gave liberty to the plaintifF^s counfel to move to 
fet the verdid afide, and enter a verdift for the plaintiffs 
for the whole or fo much of the compofition as the Court 
Ihould think them entitled to recover. 


iJSoB. 


Williams 

ugairji 
Po\f iLU 


Jervis now moved accordingly to enter a verdift for 
the plaintiffs for 68/. and upwards. He admitted that 
the compoiitions ceafed in point of law on the death of 
the former vicar, and that each vicar would, if there had 
been no compofitions, have only been entitled to the 
tithes accruing due in his own time : but he contended 
that the prefent vicar, having adopted the compofitions 
made by his predeceffor, and received them as fuch ; and 
the confidcration for fuch payment being for tithes, part 
of which at lead; had accrued in the time of fuch prede- 
ceffor, had thereby charged himfelf with receiving a pro- 
portionable part of the grofs fum up to the time of his 
predeceffor ’s death for his ufe, and hbd admitted his lia- 
bility pro rata to the plaintiffs by payment of money into 
court. And he compared this to the cafe of Paget v. 
Gee {a), where tenant in tail having leafed, but not ac- 
cording to the ftatute, and dying without iffue between 
the days of payment j and the remainder-man having re- 
ceived the whole rent ; Lord Hardwiche held the latter 
liable to account for a proportion up to the death' of te- 
nant in tail. According to a note of the fame cafe in 


(a) Amb /, 199. 


1 Burn's 
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1808. 


Williams 
Paws LI* 


I Bttrtislnjl. tit. Djflrefs^ / i8. which is cited from a 
MS., Lord Hardweke is made to fay, ** I ground my 
opinion in this cafe upon the tenant’s having fubmitted 
to pay the rent : he has held himielf bound in confcience 
to pay it for the ufe and occupation of the land the lad 
half year : he paid it to the defendant, which he was not 
bound to do in law : and in fuch a cafe the perfon he 
pays it to (hall be accountable, and confidered as receiv<« 
ing it for thofe who are in equity entitled to it.” He 
admitted that the ftat. ii Geo* 2. c. 19. f. 15. did not 
apply to this cafe, the demand not being againft the oc* 
copiers of the land. 


Lord Ellenborough C. J. In the cafe cited each 
day’s occupation by the tenant was valuable to him, and 
therefore there might be an equitable apportionment of 
the rent accruing from day to day, in refpeft of fuch va- 
luable occupation : and the remainder- man who received 
the whole might well be confidered as equitably account- 
able for the proportion which accrued in the time of the 
tenant in tail. But here the composition was at an end 
by the death of the former vicar ; and the prefent vicar 
in fa£l received nothing for him ; for no tithes had be- 
come due iince the lafl payment in September beyond 
what the money paid into court was fufFicient to cover. 

Pei' Curiam^ Rule refufed (a). 

(a) An anonymous cafe in BurMry^ 294. was cited at the trial, with 
the concluiion of which it appears that the learned Judge's opinion did 
not aUogcihcr coincide. ** A reflor agrees with a parishioner for hU 
ti tilts for a certain fum, payable yearly at Michaelmas* The rcAor dies 
the beginning of September* The agreement determining by the death of 
tlir parfon, the fucccSbr (hall be entitled to tithes in kind only from the 
death : and the extiuter of the lafl incumbent te a proportten according to the 
affreerrant till the timt of his teflater s death } and this ly an ejuitahle conflruc* 

tkm 
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ti»n, Quare the cafe of Mu/y v« Wthhtr^ wherein It was fo refolvcd in 
Scaccaric.'* 

It feems that if the tithes in kind, for which the compofition was made, 
Would, fuppofing there had been no compefition, have been wholly due 
before the deatli of the rccloi, Iiis reprefentatives would be legally and 
equitably entitled to the whole ; however they might be reftrained by his 
agreement with the parifliioners not to cltmand payment till tlje day 
agreed upon : and the fucceflfjr could not be entitled to any part of fu.li 
cbmponiion. 


Sir William Cur -us and Others Daniel. 

J N trover for copper ore raifed from mines upon Towatiy 
in the pariOi of St, Agnes in Cornwall^ the plaintiffs 
claimed on the part of Mr. Donythorne^ the lord of the 
manor of Tywarnehalle Tyas^ within which manor Toxuan 
lay, though detached from the body of the manor: 
and it appeared that, befidcs the manor, the lord had title 
to the toll of tin ; and that he and thofe under whom he 
claimed had always in faff received tin dues from mines 
within as well under the freehold as under the cuf- 
tomary lands there, and alfo under the wallrcll or com- 
mon called Town Common ; but no othtr a£ls of owner- 
ftiip had been exercifed over Town foil by llie lord of the 
manor. The defendant claimed by leafe under the re- 
fpeftivc owners of fix ancient tenements in Town vl!l, 
five of which were freehold, and the fixth was a cufiom- 
ary freehold tenement, held according to the cuflom of 
the manor, but not at the will of the lord. And on 
their part it was proved that for between 20 and 30 years 
they bad made fets of the copper mines, as well under 
the cuftomary lands and under the wafirell as under the 
freehold lands i and that thefe mines had been worked 
VoL. X. T to 
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to a confiderable extent, and in a manner which was 
notorious to the whole neighbourhood, to the plaintifTs* 
agents, and to the former proprietors of the plaintiffs’ cftatc. 
That dues to the amount of above 700/. for copper ore 
raifed under the freehold and cuflomary lands, and as 
much more for dues raifed under the waftrell, had from 
time to time been paid to the tenants, and that the value 
of the ore rulfcd was ten times the amount of the dues* 
It was alfo fhevvn that Hone had been twice taken out of 
a quarry on the wraflrell, wliioh was applied to the repairs 
of buildings on the cuftomary tenement ; and in other 
inftances earth had been taken by the tenants of fome of 
the fix aiitient tenements from the waftrell for building 
a wall and for making manure j and all the fix tenants 
excluGvely Hocked Tljwrw common. It alfo appeared 
that the pkiintifts and the former lords of the manor had 
an agent, who annually collcflcd their tin dues ; and that 
tlie Former lord ufed to he in the pariHi about a month 
every year. At the trial at the laft affizes at Bodmin^ it 
was at firft infifted, on the part of the plaintiffs, that as 
the lord of the manor had always received tin dues for 
the tin mines under he was alfo entitled to the 

copper mines, even under the freehold tenements: but 
this claim was finally abandoned. And it v/as contended, 
2dly, that at any rate he was entitled to the copper under 
the caHomary tenement, the freehold of the foil being 
in him. And, 3dly, a fortiori, he was entitled to the 
copper under the waHrell : and he claimed not^mercly the 
dues, but all ike copper raifed. But Bayley J. held, 
firft, that the prefumption of law was that all mines 
under freehold belonged to the freeholder, though in 
Cornwall it might be otherwife as to tin mines, which 
were governed by peculiar laws and cuftoms. Secondly, 

that 
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that as to the cuftomary hndsj the right to the copper 
mines might be granted to the tenant, and it was to be 
collefted from a£ls of owncrfliip exercifed by him whe- 
ther it was or not. Thirdly, that though the general 
prefumption of law was that the foil of the wade was in 
the lord of the manor, yet it might be faiwo by evidence 
of a£ls of ownerfliip to be in the icinntb of the hx te- 
nements. That it appeared by adrnliTions enliercll into 
between the parties before the trial that the tenants of 
thefc fix tenements meant to claim the waft re II as their 
property fo that the lord was apprifed of the neccffity of 
proving afts of ownerfliip therein on his part \ but that all 
the afts of ownerfliip over the waiLrcll and the cufloin- 
ary lands, as well as over the freehold lands, except in 
refpeft of the tin mines, which was governed by a pe- 
culiar law and cuftom, had been exercifed by the free- 
hold and cuftomary tenants, who bad for between co and 
30 years paft received dues of copper to a very confider- 
able amount openly from time to time in the face of the 
lord of the manor or his agentn, while lie had only re- 
ceived his tin dues. And upon this weight of evidence 
the learned Judge left it to the jury tu find for the de- 
iindant ; which they did. 

Moore now moved for a new trial, and contended that 
the evidence given on the part of the defendant did not 
warrant the verdiftof the jury wdth refpc£t to the copper 
raifed under the cuftomary lands and under the waftrell, 
(the claim as to the copper raifed under the freehold being 
abandoned) againft the general prefumption of law in 
favour of the lord*s claim to mines under tlie cuftomary 
lands and the waftes within the manor, fortified as it was 
in this cafe by the undifputcd right of the lord to the tin 
T 2 mines 
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mines under all the lands of the manor^ which was decw 
five to (hew that he was entitled to all other minerals in 
the foil of which the freehold mud be taken to be in him. 
And he relied upon the cafe of The Bijhop of Winchejler v. 
Knight where the freehold of the foil of a cuftomary 
tenement, though not held ad voluntatem domini, but 
only fecundum confuetiulincm manerii, was-adjudged to 
be in the lord, and that he was entitled to copper ore 
raifed by tiie then tenant and his ancefior out of a new 
mine. [Lord Elkuhorough C. J. The tenants here claim 
the whole foil.] It is faid at the conclufion of that report 
that there never having been any mine of copper before 
difeovered in the manor, the jury could not find that the 
cuftomary tenant might by cuftom dig and open nevy 
copper mines. That here the taking of copper dues by 
the tenants was not proved many years back ; and it was 
notorious that no copper mines had been opened in Corn- 
•wall till within the laft century. That with refpeft to 
the waile, neither the depalluring by the cattle of the te- 
nants, nor the few inftances of taking earth for manure, 
and (lone for building for the ufe of the cufiomary tenant, 
fliewed any right to mines under the foil ; while the lord 
of the manor had at all times pad taken tin, which was 
evidence of his right to all other minerals ; and it was not 
till of late years that the quantity of capper raifed was 
confiderable enough to draw attention to iu 

Bavley J- recapitulated the leading faQs given in 
evidence with rctptGt to the ads of ownerfhip by the 
tenants, in taking copper for between 20 and 30 years 
pad, continually from time to time to a very confiderable 
amount ; not lefs than 7000/. woith of copper having 


1 P* Wwtt 4 ^^* 


been 
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1 >een (hewn to be raiTed during this period from the 
waftrell 5 and this in the face of the lord, who ufed to 
he in the parifli every year, and had agents on the fpot, 
and who muft have known it. And he dated that he had 
left it to the jury to determine whedicr from thefe afts of 
ownerfhip in working the mines, which were by far the 
moft valuahle part of the waftrell, the property was in 
the tenants or in the lord of the mqnor, who had exer- 
cifed no aft of ownerfhip there, except that of taking 
tin, which was under a particular title and cuftom. 

Lord Ellenboro«gh C. J. Why may there not be 
two cuftoms, one for the lord of the manor to have the 
tin, and afiolher for thefe tenants to have the copper un- 
der their eftates, and the wafte in queftion ? The ufage 
which eftablilhes the right of the lord to have the oncj 
will alfo eftabliOi the right of the tenants to have the 
other. And here has been an adverfe pofTcffion of the 
copper mines by thefe tenants for above 20 years pad. 
Befides, if the lord of the manor thinks he can eftablifti 
his right to the copper by further evidence upon another 
trial, there is nothing in this verdid to conclude him. 
The cafe was properly left to the jury. 

Fer Curiam^ Rule refufed. 
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Doe, on the Deniife of Lawton, againjl Rad- 

CLIFFE- 

^JpHE defendant claimed under a leafe made in 1799 by 
the lad tenant for life of the eftate under a power to 
leafe for the heft rent ; and the remainder-man now en- 
deavoured to impeach the leafe, which had been granted 
at a bona fide rack rent of 43/. a-year, by evidence that 
the laft tenant for life before he leafed had two ofFers 
from other tenants, one at 50/., and the other at near 
60/. a-year, againfl: whofe refponfibility nothing appeared. 
But there was contradiflory evidence of opinion as to the 
value, whether 43/, a-year were not a fair rent at the 
time : and L'livrence J. before whom the caufe was tried 
at Stafford left the queftion to the jury under ail the 
circumftances, who found a verdifl; for the defendant. 


Abbott now moved for a new trial, on the ground that 
this was a verdid againll the evidence ; the fad not be- 
ing controverted, that the late tenant for life received the 
two fpecific ofFers of a higher rent at the time of the leafe 
granted from refponfible tenants. 

The Court ho^tvzx refufed the rule; there being no 
pretence to impeach the leafe on the ground that the 
letting at 43/. a-year was not done bona fide by the tenant 
for life at the time ; he not having taken any fine or other 
confideration for the leafe, and having a manifed interefl: 
to get the bed rent, which under all the circumdances, 

^orsbly be requirccl by a landlord, taking all the requifites of a goorl tenant 
t benefit of the efiate into the acecunt. 


and 
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and due confiJcratlon had of the ability and good manage- 1 5 o 8 . 

ment of the tenant, could reafonably be obtained. And — — 

« dem# 

they laid that where the tranfa<£lion was fair, and no fine Lawton 
or other collateral confideraiion was taken by the tenant RAoctiFrii 
for life leafing under the power, or injurious partiality 
manifeftly fiiewn by him in favour cf the particular Icflee, 
there ought to be fomething extr;4vai][antly wrong in the 
bargain in order to fc;t it afide on this ground ; for in the 
choice of a tenant there were many things to be regarded 
befides the mere amount of the rent olFered. 


Rule refufed. 


Si-LiDT and Others, Affignees of Holmes a Bank- . 

’ ^ lyf.v, j 1th. 

rupt, againjl Bowles and Others. 


a charter-party of affreightment, made on the 
1 ith of Fdruary ih’oi, Hcimes of Londatt^ the then 
owner of the brig Eliza^ then on a voyage from New 
cajlle to London^ let her to freight to Faulder of London^ 
upon a voy age to Port Mahon in Minorca^ with a cargo of 
coals ; and Faulder covenanted' with the owner, upon 
condition of his fulfilling all his Covenants, to pay freight 
to the owner or his order at the rate of 51/. 5/. per keel 
of 15 Briiifi chaldrons in London^ by good bills at 60 days 
from the receipt of the certificate of delivery, with de- 
murrage at the rate of 5/, per day. Soon after the exe- 
cution of the charter-party the brig arrived from New- 
cajlle at Lcndofi^ and in April 1801 failed from thence to 
Pori/mouth^ where (he lay waiting for convoy till Aiigujl 
following, when fl.c proceeded on her voyage, and arrived 
at Port Mahon on the 24th of OHober i8or, and there 
T 4 delivered 
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delivered her cargos and in March 1802 the certificate 
of delivery was received by Fautder in London ; and therd 
is due from him for freight 932/. gs, and 95/. for de- 
murrage. Holmes^ being conCderably indebted to the 
defendants, in /^pril 1801 depoGted with them, by way 
of fccurity, the bills of fale of the brig Elizoy and three 
other vcflcls ; and on the 14th of September iSoi, the debt 
due from him to the defendants, amounting to 2760/., 
Holmes executed an abfolute bill of fale to them of 
I5"i6ihs of the fuid brig; which being then atfea, all 
tlie requifites for iransferring the property in her from 
Holmes to them were duly compHtd with, except the in- 
dorfeiiicrit on the certificate of rrgiftry required by the 
flat. 34 Geo> 3. c. 6'd.yi 15 and ifi., which w^as figned 
by one of the defendants, by virtue of a power of 
attorney from Holmes ^ on the 14th of March 1803, 
being within ten diys after the return of the brig to 
London^ which w'as on the 6th of the fame month : bi^t 
the (hip being, on the faid 14th of September^ upon her 
voyage to Port Mahon^ every thing remained in the fame 
ftate with refpe£f to apparent ownerfhip ; and the de- 
fendants did not take aciual pofTeffion until her return to 
the port of London. The faid bill of fale of the brig 
was made of ij-idch parts only, becaufe (he was then 
at fea, and to prevent the nece(rity of a new regifler. 
On the fame I4ih of September i8oi, by inden- 

ture affigned to the defendants 'the policy of infurance 
made by him on the brig ; and it was by the indenture 
agreed that fuch affignment, and alfo the bill of fale of 
the Eliza^ were made for the purpcfe of fecuring to the 
defendants the payment of the faid debt pf 2760/. and 
intereft. And Holmes thereby covenanted that in cafe 
of default of payment according to the covenants there- 
in 
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In mentionedi (which default did take place), the de« 
fendants might fell the faid brig or fliares abfolutely, and 
alfo the faid policy of aiTurance, and convey or aflign the 
fame to the purchafer^ and receive the purchafe- money, 
apd apply the fame to the liquidation of their debt and 
jutereft, and of all charges, &c. ; rendering the over- 
plus, if any, to Holmes. On the 2 ill of November 1801 
a commilEon of bankrupt iflued againft Holmes^ who was 
declared a bankrupt, and the plaintiffs were chofen his 
aflignees. After the arrival of the brig Eliza the defend*^ 
ants paid fevcral fums for wages due to the feamen, who 
had threatened to proceed againft the brig, and the faid 
debt of 2760/. ftill remains due. This cafe came on be- 
fore the Mafter of the Rolls upon a bill of Interpleader 
filed by Faulder^ the freighter; when his Honor direfled 
thefe fa£ls to be ftated for the opinion of this Court^ 
ppon the queftion ; Whether the defendants or the 
aflignees of Holmes were entitled at law to i5-i6ths 
of the faid freight and demurrage i And the cafe flood 
for argument in the paper of this day, \9htnLawes 
to have argued for the plaintiffs, and Parniher for 
the defendants : but when it was called on. 


Bowlb#. 


XiOrd EllenboroughC.J. faid, that if the rights of the 
parties' to receive the freight were to be confidered with 
refped to the charter-party Which was ftated ip the cafe, 
no queftion could be made at law but that the aflignees 
of the bankrupt were entitled to receive it from Faulder^ 
For the charter-party was a mere perfonal contradl for 
the payment of the freight by Fauld^r to the bankrupt, 
and could not be afligned to the vendees by the transfer 
of property in the {hip. The queftion fent to us to re- 
vive is; who has the title a( law to the freight and 

demurrage^ 
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demurrage, winch are covenanted to be paid by the char- 
ter-party ; and at law we cannot fay that the covenant 
is transferred to the alTigncea of the ftiip by the aflign- 
ment of the property in the fliip, in the fame manner as 
certain covenants are faid to run with land. We muft 
therefore certify that the aflignees of the bankrupt under 
the bankrupt laws^ and not the alTignees of the fliip by 
the bankrupt’s own conveyance, are entitled to the freight 
and demurrage under the charter-party {a). 

( 4 ) Vide Ckinneryv. Blackhurnti B* /?. £. a/j. G, 3. 1 //. Blac, II7. n 


The King againfi The Inhabitants of Brampton. 

Z TDIA, the widow of Edmund Hudfon, deccafed, and 
in a loreign their children, were removed by an order of juftices 

de^o^s Of'/n-*' from Brampton in Norfolk, to St. Edmund in Norwich ; 
mnu7a chlpcl quaflied by the Seffions on appeal, fub- 

wifer^a Opinion of this Court on the following cafe. 

'"Vice in the Lydia the pauper, in 1795, accompanied her then huf- 

bngU3.r:c ot the 

country was band, a fcrjeant of dragoons in the Briujh army, to 5/. 
habltvdjT .^^ Dowwgi?, where he died. After his death, in 179^), at 
Nkih Mole, in the faid ifland, (he became ac- 
latin^ckrk- Edmufid Hudfon^ a ferjeant in the a6th light 

vvhici. fcrvicc dtagoons, then ferving there ; and both parties wilhine to 

llic J .-'.iticS un- ” r O 

^Vritotxi 10 be 

the krvice of the church of F.Kghvicti and they received acei tific.’ite of the marriage, 

wliicli \vaaiifitrv.ard> loft, is fiiftkicnt whcicon to found a picfuniption (notiiing appearing 
to the contrary) that tlic \va> duly ctlcbratr d iCcOuiing to the law of that country, 

pa'-tkiil tly alter 11 years cohabitation as man and wile, till the period of the hufband’s 
death. 

And .^'och Briup fuhje^ta being attached atjthe time to tlie Brltpy army on fcrvicc in fnch 
foreign country, and having military polf ftionof the pl.aic, it feems that luch m.irriage fo- 
kmn 7cd by a prieft in holy orders (ot which this would he r^afonahJe evidence) would be 
a good maitiare by the law of Englandt a« a marriage contradl p«r verba de pricrenti before 
the mairi.!g'j ad j moi^iag'es beyond fea bring cxc«iv.tc! out of that atk And it vioulU make 
no d frlrcncc if fclc.'nr.jzcd by a Roman Catholic p.icft. 
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marry each other went to a chapel in the town of Cape St. 
Nicola Mole in order to be married ; and there a fcrvice 
was read in the French language by a perfon dreflsd like 
a prieft, and interpreted into the Englifh language by a 
perfon officiating as clerk- The pauper Lydia did not 
underftand the French language, but by the interpreter 
flkc underftood it was the marriage fervice of the efta- 
bliffied church of England read in French. She did not 
know that the perfon officiating was a priefl’. She re- 
ceived a certificate of marriage, which (he has loft. 
There was no chaplain at that time with the BriiiJI> 
forces in St. Domingo. No evidence was given of the laws 
or ufage refpefting the marriage ritual in that ifland. The 
faid Edmund and Lydia lived together as man and wife 
till May 1807, when he died ; being at the time of his 
death a fettled inhabitant of St. Edmund^ Norwich. In 
"January 1808 the widow was removed. 


i8o8. 


The Kino 
ogMnft 

The Inhabitants 
of 

Bram?tov» 


Wilfon and Aldtrfon^ in fupport of the order of 
Seffious, after obferving that the cohabitation of Edmund 
and Lydia Hudfon ftated in the cafe, being referable to a 
marriage in fa£t there ftated, muft depend, as to its 
legality, upon the validity of that marriage, contended 
that the marriage was invalid, ift. The marriage cannot 
be fupported by the local law of St. Domingo^ becaufc no 
evidence was given of that law, by which only it can be 
afeertained to have been legal there ; as was held by Lord 
Kenyon in Ganer y. Lady Lanejborough (j), upon a fiml- 
lar queftion of divorce. And as far as any fa£l can be 
noticed out of the cafe, it is notorious that the efta- 
bliftied religion of tiaat country is the Roman Catholic i 


{a) Pisaic's N. P. Caf. iS. 

8 


and 
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i8o8« and the evidence^ as far as it goe8> negatives that it was 

■■ ~ by that ritual, idly, It is not a good marriage by the 

agatnfi law of England .* for though marriages beyond the feas 
The Inhabitants cxcepted ottt of the prohibition of the marriage 

Bsampton. 35 befoae that aft in England^ they mull be 

celebrated by a perfon in holy orders ; and therefore in 
Hay don v. Gould ( j), where the parties were Sabbato- 
rians, and the ceremony was performed according to the 
rites of their feft, and they had lived together for /even 
years as man and wife, till the death of the latter; yet 
the officiating minider being a mere layman, the eccleG- 
adical Court repealed the letters of adminiftration which 
bad been granted to the hulband ; and the delegates, on 
appeal, affirmed the fentence. In Mr. Fielding^ cafe [c)^ 
the marriage was celebrated in his own lodgings by a 
Roman Catholic pried belonging to the fuit of the Im« 
perial Envoy ; but here there is no proof that the perfon 
who officiated was a pried ; it only appears that he was 
habited like one. [Lord Ellenborough C. J. A Roman 
Catholic pried is fo far acknowledged by our church as a 
perfon in holy orders, that if he renounce the errors of 
the church of Rome^ he is a pried without any new ordi- 
nation.] There is this fingularity alfo attending the 
marriage, that though performed in a Roman Catholic 
country, by a French pried in his own language, the 
fervice was underdood to be performed according to the 
;rite of the church of England* This confideration might 
have weighed with the Seffions in inducing them to (dif- 
credit, as they haye done by their order, jthe ^vhplc 
tranfaftion. 

(a) iCCrto, a. f. 33. /. iS. (i) Sa/L IV9. (c) ^St, Tr, 610. 
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T[he Court here obferved that they mud aflame that 1808. 
the Scffions believed the fadls fworn to, which are dated ' 

. ^ ' r 1 t Kiita 

in the cafe, otherwife they would not have rckrvcd the agahjl 
queftion for their opinion. of 

Bkamvtok. 


Peake and Fm-tf, contra, maintained that there was 
evidence of a good marriage both by the laws of St. Do^». 
tningo and of England. As to the fird, there is evidence 
of a ceremony having been performed which the parties 
meant and underdood to be the ceremony of marriage ; 
and it was performed in a public place of worfliip, and in 
a public and folemn manner, by a perfon habited like 
and believed to be a pried, and officiating as fuch : thefe 
fa£ls therefore raife a prefumption that the ceremony was 
legally performed according to the law of the country, 
unlefs the contrary be fliewn. But if that were doubt- 
ful, adly, it was a good marriage by the law of Etigland 
as it flood here before the marriage afl, and as It now 
Hands with refpe£l to marriages beyond fea, which arc 
excepted out of that a£t. In Haydon v. Gould ic was 
found as a faft that the perfon who officiated as minifler 
was a layman ; and that decifion w^ent upon the ground, 
that as the hufband demanded a right in the ecclcfiaftical 
court, which was only due to him by the ecclefiaftical 
law, he mufl prove himfelf a hufband according to that 
law. But the Court feem to have diflinguifhed his clajm 
from that of the wife or ifliie entitling themfelves by fuch 
marriage to a temporal right. And in v. Collins (a), 
where a prohibition was moved for to flay a fult in the 
fpiritual court upon a contrafi; of marriage per verba de 
pTxfenti, upon a fuggeftion that it was per verba de fu- 


iwto, 


(a) 437« and 6 Mod. 155. 
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1808. taro, the writ was denied ; it being a matrimonial quef- 

„ tion of which that court had iurifdi£lion ; and Lord C. T. 

The Kino ^ 

Holt faid, that a contra£t per verba de prxfenti was a 
The Inhabitant* . . ■ 

of marriage } viz. “ I marry you « you and I are man 

Biaufton. wife.” And in the report of the fame cafe in 

6 Mod. 155. he fays that fuch a contract “ amounts to 
an aSuat marriage, at if it had been in facie ecclefict" And 
in this all the Court agreed. Dyer 369. a. is to the fame 
effeA. In TXe King v. Fielding (a) the marriage here by 
a Roman Catholic prieit was held good, on evidence of 
the words of prefent contra£l, which were fpoken in 
Englifli ; the reft of the ceremony being read in the Latin 
tongue, which the witnefs prefent did not underftand. 
Though the curtefy of the law of FnglanJ recognizes 
marriages in a foreign country celebrated according to 
their law j it does not follow that a marriage between 
Englifli fubjeds according to the Jaw of England would 
not be good, if celebrated in a foreign country ; though ■ 
not according to their law. Marriages by Englifli fub- 
jefls have often been made abroad in the chapels of ouf 
ambafladors. [Lord Ellenborough C. J. If made by the 
allowance of the foreign ftate in fuch places, they would 
be good marriages in thofe countries. But if not a good 
marriage in the place where it is celebrated, it cannot be 
a good marriage any where.] Still if celebrated openly 
in that country, the prefumption is that it is good there : 
and the onus of (hewing that it is void lies on the party 
who difputes it. It is at leaft evidence that it was allow- 
ed by the curtefy of the foreign ftate. Lord Mansfield 
in The King v. Stockland {b) confidered tl:e mere cohabi- 
tation together as man and wife for 30 years as evidence 

» 

(«) 5 Stt Tr, 6 l». {i) Eurr. S. C. 509. 


of 
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of a mavriage on a queflion of fettlement, and the only 
exceptions made to the rule in Morris v. Miller {a) were 
in profecutions for bigamy (^) and in a6lions for criminal 
converfation. Upon a late profecution for bigamy at 
Guildford^ before the Lord Chief Baron, where the firft 
marriage was at Gretna Green in Scotlandy his Lordlhip 
refufed to receive evidence of the law of Scotland in re- 


i8o8. 


The Kino 
againft 

The InhabitanU 
of 

BaAMFTGM* 


fpefik to the legality of fuch marriage from the witnefs 
who was a tobacconifl;. 


Lord Ellenborough C. J. The fadls are fliortly 
thefe : a foldier on fervice with the Srttijh army in St. 
Domingo in 1796 being defirousof marriage with the wi- 
dow of another foldier who had died there in the fervice, 
and both parties being defirous of celebrating their mar- 
riage with efFefl:, they went to a chapel in the town where 
they wcr<;, and there the ceremony was performed by a 
per foil appearing there as a prieft and ofliciating as fuch; 
the fervice being in French, but interpreted into Engliff) 
by one who olliciatcd as clerk j and which the patiper un- 
derdood at the time to be the marriage fervice cf the 
church of England. After this they cohabited together 
as man and wife for 1 1 years until the death of the Iiuf- 
band. And now it is made a queftion upon thefe fa£ts, 
which we mud take it the SclHons believed to be true, 
otherwife they would not have dated them to u- for our 
opinion, whether this were reafonable evidence of a mar- 

{a) 4 Burr. 2059. 

{b) Vid. the rqjort of Mortis RlUhr in i BUc. 632. where tl.e 
Court refer to the cafe of an indii^lmcnt for bigamy on tUeNt-f/h/i ciicnir, 
In which Denifon J. ruled ilint “ though a lawful canonical marriwjc 
need not be proved, yet a marriage in fadl (whether regular or not) 
muft be fhewn.** This it Teems muft be uridcrflood wi erc tlicre is ^ 
primi facie evidence of a lawful marriage. 


nave 
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1808. riage in St. Domingo at that time, upon which the Seffions 
The Kivo adjudged the fettlement of the wife to be 

in the hufband’s pari(h. Firft, confiderine it as a mar- 
The Inhabitants ^ ® 

6 { riage celebrated in a place where the law of England pre- 

BrAMPTON* MirT r 

vailed : lor 1 may luppole in the abience of any evidence 
to the contrary, that the law of England ecclefiaftical and 
civil was recognized by fubjefls of England in a place 
occupied by the King’s troops, who would impliedly carry 
that law with them. It is then to be feen whether this 
would [lave been a good marriage here before the mar-> 
riage a(^. Now certainly a contraft of marriage per 
verba de pr2ercnti would have bound the parties before 
tliat a£l; ; and this appears to have been per verba de prsc* 
fenti, and to have been celebrated by a pried, that is by 
one who publicly alTumed the efGce of a pried and ap- 
peared habited as fuch; of what perfuafion indeed, whe- 
ther Roman catholic or protedant, does not appear. But 
even if it were performed by a Roman catholic pried, 
that would not vary the cafe ; for fuch a perfon would be 
recognized by our church as a pried capable of ofiiciating 
as fuch, upon his mere renunciation of the errors of the 
church of Rome^ without any new ordination. But the 
cafe of I'he King v. Fielding is in point to (hew that a 
marriage by a Roman catholic pried (before the marriage 
a 61 ) was ededual for this purpofe. That was a marriage 
in England by a Roman catholic pried in the year 1 705 
before the marriage a£t : and upon evidence that the pri- 
foner, in anfwer to the quedion, whether he would have 
the woman for his wedded wife, faid that be would ; and 
that the woman anfwered affirmatively to the quedion 
put to her, whether fhc would have Mr. Fielding for her 
hufband; Mr. Judice Poivel upon a quedion of felony 
confidered it as a marriage contiafted per verba de prae- 

fenti; 
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Fenti; in like manner as it was confideredf by Lord Holt 
in Jefon V. Collins, And here there is this further cir- 
cumftance, that the ceremony was performed in a public 
chapeli indead of in private lodgings, as it was in Mr. 
Fielding*s cafe. Confidering the cafe there^re to be that 
the King’s forces carried with them the law of England 
to St, Doming$^ by which they and other fubjefts who 
accompanied them (in the abfencc of proof that any other 
law was in force there) may be confidered as continu- 
ing to be governed \ this would be a good marriage by 
that law. But fuppofing the law of England not to have 
been carried to St, Domingo by the King’s forces, nor 
obligatory upon them in this particular, let us confider 
whether the fa£l:s dated would not be evidence of a good 
marriage according to the law of that country, whatever 
it might be. And indeed after the ceremony of marriage^ 
as it was underdood and intended by the parties at the 
time to be, performed openly in a chapel, by a perfon ap- 
pearing there as a pried authorized to perform the cere- 
mony of marriage \ and this followed by a cohabitati >n 
between the parties as man and wife for i [ years after- 
wards ; every prefumption is to be made in favour of its 
validity. I (hould have confldered myfelf as Cafe in red- 
ing my opinion in favour of this marriage upon the law 
of England as it cxids independant of the provifions of 
the marriage aft. But without the aid of that, I think 
every prefumption mud be made in favour of its validity 
according to the law of the country where it was fo 
celebrated; having been performed there In a proper 
place, aiTd by a perfon officiating as one competent to 
perform that futifiion. 


1808. 

The'KfNd 

againfl 

The Inhabitants 
of 

Brampton. 


VoL. X. 


u 


Cross 
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iSb8. 

The Kino 
agtanfi 

The Inhabitants 
of 

Beamhton. 


Grose J. The queftion is, whether this were agootf 
marriage ? And in determining that, I have no objedlion 
to conHder whether it be a good marriage either accord- 
ing to the law q{ E ngland^ or according to the law of the 
country where it took place. Upon the former ground^ 

I rather think that it was ' good by the law of England 
for the reafons which have been ftated by my Lord. But 
confidered as a mmiage by the law of the country where 
it was celebrated, I think there can be no doubt. The 
parties meant to be married ; they went openly to a cha- 
pel in the country where they were; they found there 
a perfon appearing as a prieft of the country, and they 
were married by him; the fervice was performed in 
French, but it was tranflated to the parties, and they 
undeiftood it to be the marriage ceremony. From thefe 
fafts the prefumption would be that it was a marriage 
according to the law of that country, by a prieft of that 
country cognizant of Its laws in that refpeQ, and who it 
muft be prefum^ed w^ould celebrate it according to the 
law of his own country. There is therefore a fair and 
rcafonablc prefumption that thefe parties were regularly 
and legally married according to the law of &. Domingo* 
1 (hould think the marriage might be fuftained according 
to the law of England, but I have no doubt that it 
is fuftainable by the law of the country where it was ce- 
lebrated. . 


Lb Blanc J. The Seflions have ftated to us the fa£):& 
proved in evidence before them, and they defire to know 
what is the legal conclufion from that evidence. ,They 
ftate in fubftance that the parties named, being in St. 
Domingo, and wiOring to be married^ went in 1796 to a 

place 
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|>Iace of worflilp in that country, and were married by a 
perfon appearing there as the prieft^. and that they have 
£nce cohabited as man and wife till hts death in 1807. 
And the qutfclon is, whether this be not fufficient evi- 
dence that the marriage was properly celebrated. It is 
Tio objeflioi) to it for the woman to fay that (lie did not 
know that the perfon officiating was a pried : for the fame 
anfwer would probably be given by moPt perfons who are 
married here. They mud for the mod part fay that they 
did not knoio that the perfon w^o officiated was a pried ; 
but it would be fufficient evidence of the marriage that 
the ceremony was performed by a perfon officiating as a 
pried in a regular place of marriage. And this anfwer 
of hers was no reafon for the Seffions to fay that the 
marriage was not performed by a perfon in holy orders. 

Batley J. The fa£ls dated arc drong evidence of a 
marriage; and I cannot prefume from any of thefe fa£ts 
that the perfon who officiated was not a pried in holy 
orders, or indeed that he was a Roman catholic pried.' 
He officiated as a pried in an appropriate place in the 
country, and married thefe parties ; and after fo many 
years cohabitation as man and wife (ince that period^ 
I cannot polTibly fay but that this was evidence of a mar« 
riafgc. 


^91 

ido3. 

The KiNe 
againfl 

The Inhabitants 
of 

Brampts]!. 


Order of Seilions (jualfaedi 
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1808. 


/ 

Jf^v, lath* 


The King again/i The Inhabitants of the Town- 
fhip of Killerby. 


Uponaqucfiion his wife, and family, were removed 

bat^c^rTlwo hy an order of jafticcs from Chatham to Killerh^i 

riJh:oncrofore county of Durham; and Oil appeal the order was 

of th«m having confirmed at the Seflions, fubled to the opinion 
property there '' ^ 

which is rated, of this Court Upon the following cafe. 

though not in ^ ^ r . /t* 1 

his own, but in George Deni, the mailer of the pauper, v/as otTered as 

for the purp^fc* witnefs on the part of the appellants, but was rejc£led 

parm^ioner^r** Co-urt. Upon the voir dire it appeared that Dent 

^«k?eVs**in-* rateable property in Killerby, but was in fafl: not 


competent to 
prove the feitlc- 
ment in ti e 
Other periih. 


rated for it at the time of hearing the appeal. He was 
however rated for it at the time of lodging the appeal at 
the Cirj/lmas Stiiions preceding, but his name was omit- 


ted out of the rate made for Kilhrhy in the laft Eajler 


week, for ^e purpofe of rendering him a witnefs at the 


hearing of the appeal, at which litne the property (1111 


belonged to him, though it was in faff rated in the name 
of his fon, who had no interell therein. 


Raine was to have argued in fupport of the decifion 
of the SefEons, that George Dent was an incompetent 
witnefs ; but the Court thought it unneceiTary to hear 
him. And 


HuUoch, contra, briefly infifted that only the legal in- 
tereft of the witnefs could be regarded ; and that he, having 
been (truck out of the rate, was not legally liable to the 
payment of it. 


Lord 
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Lord Ellenborouch C. J. The property rated be- 
longed wholly to the father, who was tendered as a wit- 
nefs : the fon had no intereft in it ; and whatever he paid 
towards the rate mud have been allowed again to him by 
the father. The parties here meant to commit a frauds 
but did not know how to do it with efFefl. 

Grose J. The father^s property is dill rated, though 
his name has been fraudulently left out of the rate. 

Le Blanc J. The witnefs tendered had property 
which was rated in the parifli, though in another name^ 
that of his fon, who had no property there ; and this 
didinguifties it from all the cafes where perfons having 
rateable property, which was not in fa£\ rated, were held 
to be competent witneffes (a). 

BayleyJ. affented- 

Order of Seflions confirmed. 

(j) Vide Rex v J, 2 SS9»» when a}l the caff^ arc col- 

lected. 

Hollis and Another, Adminiftrators, &c. againji s<itm<Uy, 

« iVdv. iikh. 

Smith. 

''pHE plaintiffs filed in trover as adminidrators, and Adminiaratorii 

declared in one count for a lofb of goods in the life- w a^pofftlT. 

time of the tedator, and the trover and converfion after th^r 

his death by the defendant; and in a fecond count they tate, and a con- 
' ^ ' verfion in their 

declared on their own polfelfion of the goodsi and the own time, and 
^ , _ , _ . , . . L being nonfujtcd, 

fubfequent trover and converfion. And having been arebableto 

coRs; for the 

of tlicir poiTefnon is immaterial; and tliry may Aie in their own right. 

U 3 aonfttitfed 
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nonfuitcd without any evidence, and the Matter having 
difallowed the defendant his cotts; Abbott obtained a 
rule for the Matter to tax the cotts : againtt which 
now fhcwtd caufe, and relied upon Cocherill v« 
Kynafon (a), where the executor declared in one count 
on a trover and converfion in bis teftator’s lifetime, and 
in another count on a trover and converfion after his 
death ; and the evidence oO'ered, being only applicable 
to the firtt count, he was held not liable to pay the cotts 
of a nonfuit. And BMr J. there took a diftindlion, tl;at 
if the goods never were in the a£l:ual poflTeflion of the 
executrix, it was abfoiutely necefTary for her to declare in 
that chara£ler. And here no evidence having been given, it 
did not appear that the goods ever were pofTciTcd by the 
plaintitts* 

Lord Ellenborough C. J, That opinion was over-^ 
ruled in Bollard v. Spencer {b). The action is founded 
upon the plaintiffs’ property, and it is immaterial whe- 
ther they were in faCl pofTcffed of it or not, before the 
converfion by the defendant. And this latter cafe was 
recognised by Lord Eldon in Tatierfall v. Groote (r), 
where, though an adminiftratrix fuing on a covenant (^} 
with her tettator, was held not liable to cotts \ yet all the 
decifions in trover the other way were left untouched by 
that judgment. It was once endeavoured by Mr. Juttice 
fuller to make it the teft of an executor’s exemption 
from cotts, whether the money, when recovered in the 
a£^ion, would be afiets : but that is certainly not the 

(«) 4 ‘Ttrm ^ep. ayy. (^) 7 fterm Rep* 358. 

(f) a Bof & Puil* 156 « 

( 4 /) The fama anfwcr was given t Cxk v* Lucas, 2 Eafi, 395., whIcU 
was alfo cited. 

rul© 
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Tulc nov- The queftion is. Whether it were necelTtry i8c8. 

for the plaintifFj to have declared as adminiftrators ? and 

here it certainly was not iiecelTary ; for on the death of aga-nfi 

r Smith* 

their teftator they were in point of law the owners of 
goods which belonged to the inteftate ; and whether 
a£lually poflefled by them or not before the converfion, 
they might declare as an/ other perfon upon their own 
property when wrongfully converted by another. 

Bayley J. referred to March v. Tellowhy^ 2 Stra^ 

1107. aflignlng the rcafun why executors fliall be liable 
to cofts in thefe cafe:>, which arifwS upon the words of 
the ftau 23 IL t. 15. 

Pir Cnruim^ Rule abfolute. 


RiTciiiE agalnjl Atkinsont* 


was an action of indebitatus aiTumpfit for the Where the maf- 
ficight of goods conveyed in the fliip Adelphh of f^ightcr tf a 
which the plamtifl* was matter, from S/. Peierjburgh to 
Loiidotu and delivered to the defendant or his order. 


There wa.0 alfo a count on a quantum meruit for freight, 
and tlie common counts for work and labour, and for 
money paid, Sec. The defendant pleaded the general 
iSUe ; and at the trial at Guildhall before Lord Elluiho* 
tough C. J. a verdift was found for the plaintiff for 
5;6 o/. 15J. fubject to tlie opinion of this Court on the 
following cafe. 


flijp, being cvi.r/ 
wjy fi tccl for 
the \0y4ge, 
ihoulJ With all 
con\enitnt 
fi Crf*d p o Ced to 
f*eterjlfui gbf 
ana tlieic load 
from the freight- 
er’s^ factors a 
conpitte caigoof 
henrip and iron, 
and proceed 


therewith to 

T t,/ don, and dt / ver tie f in -n fetg paid f " f^r hemp 5/ per ton, foi ilon a ton, &a : one 
I ilf to be paid on light d iiv^ry, tlie otiiir ut ^ months held that the delivery of a complete 
cugo was not a com'j ion pit e lent; but that the mafttr might rccovtr freight for a fliort 
itgo ar the ft pulsted rales per ton, the li iftluei haNing hij» icmedy m damageb for fucU 

ii li 


u I 


The 
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180?. The plaintiff being mafler of the fliip Adelphi, 

’ Aupufl 1 807 chartered her to the defendant by the fol- 

Kitchte ' 

^ ' agmttji lowing inftrument : Memorandum for charter. Lon* 
don, 1 2th Atigttfl 1807. It is this day mutually agreed 
between Captain J. Ritchie, of the (hip Adelphi, burden 
400 tons or thereabouts, now in the river, and W. At- 
kinfon, of London, merchant, that the faid (hip, being 
tight, and every way fitted for the voyage, (hall with all 
convenient fpeed fail and proceed to 5 /. Peterjhurgh, or 
fo near therctinto as (he may fafely get, and there load 
from the faff ors of IVni. Atlinfon, a complete cargo of clean 
hemp, and 80 tons of iron for ballaft, not exceeding 
, what (he can reafonably (low, &c. ; and being fo loaded 
fhall therewith proceed to Woolwich and London, and 
deliver the fame, on being paid freight for clean hemp 
5/. per ton, for ballaft iron 5/. per ton, with two-thirds 
port charges and pilotage as cuftomary; redraint of 
princes and rulers during the faid voyage always ex- 
cepted : one half of the freight to be paid on unloading 
and right delivery of the cargo, and the remainder in 
3 months following. Thirty running clays are to be 
allowed the faid merchant, (if the (hip is not foorier dif- 
patched,} for loading her at St, Peterjhurgh, and thirty 
running days for delivery at Woolwich and London, and 
ten days on demurrage over and above the faid laying 
days at 6/. per day. Penalty for non-performance of 
this agreement 2000/. The (hip to fail with convoy from 
the Sound for England* W m. AtkinfonP The Adelphi 
failed in ballaft from Deptford on the 24th of Auguft 
1807, and arrived at Cronjladt, the port of St* Peterf- 
furgh, on the i6th of September following; where the 
plaintiff proceeded to take in her cargo under the char- 
^r^'partja and continped loading her with all due dili- 
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gence until the 25th of September ^ and had then taken 1808 
gn board between 70 and 80 tons Of iron for ballafty the ~ . 

' ^ \ ^ RxrcHfs 

fame being a fufficient quantity for ballafti and a con- againft 
fiderablc quantity of hemp. On the a5th of September 
there was a general rumour of an embargo being in- 
tended to be laid by the Rujftan Government on all Britijb 
vefTcls ; and there was every appearance that it would 
take place immediately \ but it did not in faff take place 
then^ nor until fix weeks afterwards: but on the 25th 
of September Mr. Boohr^ the agent for the Britj/b factory 
at Crofijiadti and alfo the agent to the houfe of Hubbard 
and Co. the defendant’s agents, in confequence of in- 
ftruflions thathe had received from Sir Stephen Shatrp^ his 
Majefty’s Conful General at St, Peterjburghy defired the 
captains of fuch Britijh vcflels as were ready to proceed to 
fea, to do fo as foon as pofiible, as he expelled an em- 
bargo might take place immediately. [ Fhe cafe then fet 
out a circular letter of advice to that effeft, written to 
the captains of Britijh veflels by the conful’s agents.] 

In confequence of which the plaintiff gave direftions to 
leave off ferewing down any more hemp, which is the 
ufual mode of loading, and to fill the fliip up as fall as 
poflible by hand j and the whole of this day. was occupied 
in loading the velTel in this manner till 6 o’clock ; at 
which time (he was filled up as far as could be done by 
hand ; and the (hip failed on the evening of Uie 25 th of 
September with a cargo more than half what (he could 
have carried, though there was at the time as much 
hemp of the defendant’^ lying in lighters alongfide of 
the velTel as would have completely loaded her. The 
plainti6F a£led bona (ide and as an honed man under the 
cxiding circumdances, and there was a reafonable and 
^ell grounded apprehenfion for his acting as be did; 

an4 
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and he brought home as complete a cargo as he could un* 
dcr the circumftanccs. Several other veflcls failed the fame 
evening as the Adelphu All or almoll all the veiTels whicl^ 
had pailes failed either the f^me evening or the nexj: 
morning without full cargoes, under the apprehenfion^ 
of an embargo : but fome other Britijh veflcls did no): 
fail from Crottftadt at that time, and were not detained^ 
but completed their loading : and if the Adelphi had 
{laid, (he might have completed her loading. The plain- 
tifF failed without any previous communication with 
Hubbard and Co., the defendant’s agents, to whom he 
was addrejTed ; they refiding at S/. Peterjburgh. As fooii 
as they had notice of the circumflances they immediately 
came to Cronjladt with an intention to ft('p thc lhip, but 
it was too late ; and they then formally protefted againll 
him for breach of his* chartcr*party. The Adelphi arrived 
in London and delivered licr cargo there to the defend • 
ant, who refufed to pay the freight, as little more that! 
a moiety of the quantity of hemp (lipulated by the 
charter-party was brought by the plaintiff. The freight 
of the iron and hemp fo brought to London and delivered 
to the defendant amounted, according to the rate (llpu<- 
latcd in the charter-party, to 96c/. 151. And the ver- 
di£l for that fum was to Hand, if the Court thought that 
the plaintiff was entitled to recover ^ otherwife, a nonfuit 
was to be entered. 

Littledale contended that the plaintiff was entitled to 
recover freight on the charter-party in proportion to tlie 
cargo, although he had not brought home a complete 
cargo ; the delivery of a complete cargo not being a coa- 
dltion precedent, nor the payment (lipulated for entire, 
but to be mstde at the rate of fo much per ton 00 the dif- 
ferent 
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ferent articles brought home and delivered^ and therefore 
in its natme apportionable. The wordSi and deliver 
the famei* equivocal^ and may mean the cargo actually 
deliveredi as well as the whole quantity ftipulated for : 
and the former is the more reafqnable conftrudionj efpe* 
cially in a mercantile inftrument ; becaufe the plaintiff 
would then be entitled to receive the juft proportion of 
freight which he had earned : and if by negligence he did 
not bring home fo complete a cargo as he might have 
donci the defendant would have a remedy agamft him 


l8oS. 

RsTCVUt 

Atkiniok* 


upon his covenant. The true rule in thefc cafes was laid 
down by Lord Mansfield in Boone v» Eyre[a)^ that where 
mutual covenants go to the whole of the confideration on 
both Tides, they are mutual conditions : but where the 
covenants go only to a parr, and where a recompence 
may be had in damages, it is a different thing and this 
was recognized in Campbell v. ^ones fi), and The Duke of 
St. Albans v. Shore {c). That define muft at all events 
apply to a cafe where the amount of the freight was to 
be aLcrtained pro rata. As in Tompfon v. Noel{d)^ where 
the mafter of a fliip covenanted to go to Irjland and there 
take in 280 men from the defendant and carry them to 

I 

Jamaica ; and the defendant covenanted to have the 280 
men ready, and to pay 5/. a man for their conveyance; 
though the defendant pleaded that he had all the men 
ready, and tendered them to be carried, and the phintift* 
only took and carried 180 of them ; yet it was held on 
demurrer to the plea that he might recover, becaufe the 
plea was only an anfwer to part of the declaration : that 
is, though the plea in bar (hewed that the plaintiff had 


(tf) B. R 27 Geo. 3. 6 Term Rep, 573. and iti 2 H. Blac, 273* n. 

(b) 6 Tern R^. 573. (c) i H% Blau *78. 

(d) 1 Lev, j 6 . and 1 Keb, jqo. 


not 



CASES IN MICHAELMAS TERM 


S©o 

l8o8« not performed the wtiole of what he had covenanted to 

~ do ; yet giving no anfwer to the part which he had per- 

RlTCNlK ^ ^ 

formed, he was held entitled to judgment. But, adly, 
Atkinson# delivery of a complete cargo were a condition 

precedent, according to the terms and intent of the con- 
tradt, yet the defendant having received that part of the 
cargo which was brought home, the plaintiff is entitled 
to recover upon a quantum meruit, in refpeft of the fer- 
vice done, as upon a new caufe of adlion. For though 
in Cook V. Jentiings (j), upon a covenant to pay fo much 
freight for goods delivered at^., it was held that freight 
could not be recovered upon the covenant, pro rata itine- 
ris, where the (hip was wrecked at B. before her arrival 
at though the defendant had accepted the goods at 
J3. \ yet Lawrence J. feemed to confider fuch receipt of 
the goods by the owner as evidence of a new contracl 
between the parties. And Luke v. Lyde {b) went upon 
that principle ; as did alfo Lutwidge v. Grey and others in 
Pom. Proc. xy33, there cited (r), and the cafe of the Ce- 
penhagen^ in the Court of Admiralty (^f). The cafe of 
Bright v. Cowper (^), which feems to bear the other way, 
was an aflion of covenant, and it does not appear whether 
the aflion was brought for the whole or only a propor- 
tionable part of the freight. Befides, by the terms of this 
contra£t the plaintiff was not bound to deliver the cargo, 
without receiving payment of half of the -freight at the 
time, and the remainder in three months afterwards : by 
receiving therefore lefs than the complete cargo, which 
the plaintiff was not bound to deliver without a tender of 


(a) 7 Term Rep, 381. {b) 2 Burr, %%%. and i Btac. Rep, 190. 

(^) Tliis xafe Is given at length by Mr# Abbott, in his Lerw of MerJfant 
Sbiptybec, 280. 


(d) 1 Rob, Ad, Rep* 189# 
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the half freight, the defendant impliedly agreed to pay 
for the part fo received. [Lord Elknborough C. J» I do 
not fee how the receipt of the goods changes the "'fit nation 
of the parties ; becaufe thefe were the defendant’s own 
goods ; and unlcfs freight were due upon them by the 
contrad, the defendant was entitled to have his own 
goods without any conhderation. It was therefore only 
taking peaceable polTellion of that, for which, if wrong- 
fully withheld, he might have brought trover. But 
on the other ground, the plaintiff may contend with 
ftrong efFe£l, that the defendant’s argument muft go this 
length, that if the cargo wanted a Tingle ton of being 
a complete cargo, it would be a defence to this adlion for 
the freight.] The plaintiff mi^ht have gone back again 
to S/. Peterjhurgh^ for the remainder of the cargo, and 
was not bound to have delivered a part only of it : and 
the convenience of receiving the part brought home 
would be a good confideration to the defendant from 
whence to imply a new promife to pay for it. 

TadJy contri. The covenant to bring home a com- 
plete cargo is a condition precedent to the plaintiff’s right 
to recover freight upon the contra£l. It is neceffary for 
the fafety of merchants that thefe charter-parties fhould 
be ftridily executed ; and the late cafe of Smith v. Wll- 
fon (fl) proceeded upon that principle, although the freight 
there was covenanted to be paid at fo much per month 
during the voyage out to Monte Video and back again to 
the port of difeharge. The cafe of Bright v. Cowfer (A) 
was there relied on by the Court ; and it is immaterial 
whether the aftion was brought foi^ the whole or a pro- 
portion pro rata of the freight ; for the aftion of cove- 
nant founding in damages, a part only might be recover- 
ed. 
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ei, though the plaintifl^declared for the whole. Andf 
the fame argutnent might have been urged in' Cook v. 
yenmngs{a),i but the Court held the performance of the 
whofe voyage a conditlon'precedent to the recovery of any 
part of the freight. There is no difFercnce in this re« 
fp^(^ between a contrafl under feal, or by . parol. The 
COnftrud^ion in both cafes proceeds on the ground, that if 
the parties have (tipulated for themfclves, whether rea- 
fdnably or not, the Court cannot (lipulate for them. The 
fubilance of the contract in Boone v. Eyre was the ,con- 
veyance of the eftate ; and the exadl number of negroes' 
on it was only the fubjeft of an independant covenant ; 
and any deficiency in the number might be compenfated' 
ht damages without afFe£l:ing the title to the eftate. In 
Campbell v. Jones {b), a particular funa was covenanted to 
be paid on a given day at all events, which might arrive 
before the infirudlon covenanted to be given by the other 
party ; and confequently fuch infl:ra£tion could not in the 
ilature of the thing be a condition precedent to the pay- 
ment of the money on the day. Tompfon v. Noel (r) 
feems indeed the other way ; but there the covenant ap- 
plied only to the number of men who w'ere to be carried' 
out at fo much per head; which may perhaps make a 
difference ; but a complete cargo^ which was covenanted in 
this indance to be brought home, is in its nature an en- 
tire thing, depending on the capacity of the fliip,' 
{Grofe J. Does it not depend on the intention of the 
parties, to be coHefled from the wiiole inftrument, whe- 
ther the completion of the cargo was to be. a condltiotr 
precedent to the payment of any freight : and could it 
have been their intentiou that if the cargo wanted ever fo 
fmall a quantity to complete the loading of the flilp, that 


{a) 7 38J. (f’) 6 */crm Kt'p. 570. (0 I Lev* 26* 

X the 
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ihc plaintiiF was to receive nothing for that which he 
brought home ?] It may eafily be conceived to have been 
the meaning of the parties, that if the msfter refufed or 
neglected to take in any part of the cargo, however fmall, 
which was ready for him, he (hould not receive any 
freight : and that the only cfFedlual way of preventing the 
omiflion, whatever the motive might be, was by making the 
completion of llie cargo a condition precedent. Then if 
fo, the acceptance here by the defendant of an incomplete 
cargo, being his own goods, cannot make any difference. 
And as to the argument that the plaintiff might have gone 
back to Si. PetcrJhiLrgh^ and have refufed to deliver any 
part of the cargo till lie had completed the whole ; the 
anfvver is, that he has brought his aftion btforc he has 
fo done. Or 'at any rate he ought to have declared dif- 
ferently, by ftating the partial performance of the original 
contraft, and that in confideration that he would deliver 
the part of the cargo which had been firft brought home, 
the defendant promifed to pay freight pro rata. But a 
general indebitatus aflumpfit cannot be maiarained by a 
party under contraQ until the whole duty is performed. 
[Lord EUenhorough C. J. There is a covenant by thcr 
plainiiff that the fliip fiiall proceed with all convenient 
fpeed to Si. PeterJLmrghy and there load a complete car- 
go ; and that would not be fatisfied by the plaintiff bring- 
ing part of the cargo at one time, and then going back 
and bringing the remainder of it: and therefore we may 
lay that, which is not the material part of the cafe, out of 
the queffion, and conG icr whether the completion of the 
cargo be a condition precedent.] In Hadley v. Clarke (a)f 
the defendant, having contrafted to carry the plaintiff’s 
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goods from Liverpool to Leghorn^ was held liable in da«» 
mages for the non-performance of his contra£); at the end 
of two yearsj during which time the (hip was under an 
embargo of our own government at Falmouth^ in her way 
out. And Lawrence J. referred to AlL 27. that where 
a party by his own contraf): creates a duty or charge upon 
himfelf, he is bound to make it good, if he may, notwich- 
ftanding any accident by inevitable neccflity ; becaufe he 
. might have provided againft it by his contra£l.” As to 
Lutwidge V. Grey (/*), and Luke v. Lyde{b)^ the mailer in 
each had done ail that he could, and had forwarded the 
goods or offered to complete the voyage ; but the owner 
preferred to take them at another place. He then argued 
the cafe upon the marine law, as far as it could be col- 
le£led from local ordinances and general opinions ; and 
referred' to i Falin. 626. 2 PotL 393, 4. 2 Mag. 162. 

1 jlf(3//.'327. and MaL Lex. Mtrc. 98. 100. Malynes^ 
in one of thefe padages, mentions a cafe of live fliips 
which were freighted out and home in 1587, but from 
fomc apprehenfion of being taken returned without their 
lading. Two of them having (laid out all iheir time in 
the foreign ports, and protelled ?;uiull the faftors of the 
freighters from whom they were (o have received their 
lading, were adjudged by the iaw of admiralty to have 
deferved their whole freight: but two others who had 
not (laid their abiding days, nor protefted, were found 
not to have dcfctvcd any freight at all, though they were 
laden outward bound. The fifth Ihip, under the like cir- 
cumllances as the two lad, had half her freight by a par- 
ticular provlfo in her charter-party. In p. 100. treating 
on “ qiieftions about freightings and their folutions,” he 

(A) 2 Burr. 88 *. 
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LtUledaley in reply, obferved on the loofe and doubtful 
opinions of the writers on the marine law, from whence 
no certain rule could be drawn ; though in the very iii- 
ftance quoted, Pothier and the others admit that 
thing is to be paid where the made r is in no fault. But 
the intention of th'^fe parties, (the material obje£l of in- 
quiry), that the freight fliould be paid in proportion to 
the quantity of the cargo, is manifeil from fwinp the 
rate of payment by the ton ; for, oiherwift^, .^thr cargo 
had been meant to be one entire thing of a given ton- 
nage, the bringing home of which was to be m-ide a 
condition precedent to the demand of any freight, one 
certain fum only would have been (Lipulated to be paid 
on the performance of the one entire duty. On the 
other point ; if the expefled embargo juftified the car- 
rying away the (hip till the expectation of danger was 
Kmoved, the returning afterwards for the remainder 
of the cargo would be a performance of the voyage nvith 
all convenient fpecd. But it has not been thought neccC- 
fary in this cafe to argue the qucftioxi of the embargo. 
Vox.. X* X which 


fays, << If freight be agreed upon for commodities to be 
laden for a certain price for every 'pact, &c* without re- 
gard to the burthen of the (hip, but to give her the full 
ladings no man maketh doubt but that the fame is to be 
performed accordingly.’* [Lord Ellenhorough C. J. No 
doubt if the mailer do not bring home a full lading, the 
other (hall recover : but the writer does not fay that that 
is a condition precedent to the claim of freight in propor- 
tion to what is aclually brought home. In all the cafes 
of conditions precedent the thing to be done is fome indi- 
vifible thing; but the delivery of a cargo of goods is not 
one entire thing, but in its nature divifible. 
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which will arifein another cafe now (landing for arguments 
As to Sm/li V. JVUfjn (//), the owner did not do every 
thing ill his power to earn the freight which he fought 
to recover, but merely offered to profecute and complete 
the voyage, in the pfogrefs of which he had been inter- 
rupted for a time. That, therefore, wms the cafe of a 
failure in the very fubftance of the contrafl, the per- 
formance of which was to entitle the plaintifF to freight* 
But a covenant to fail with the firft fair wind has been 
held {b) not to be a condition precedent to the recovery 
of the freight. 

Lord Ellenborough C. J. If the delivery of a com- 
plete cargo were a condition precedent to the recovery of 
any freight, no doubt the defendant would be entitled to 
require the llridcfl performance of it: but the quefeion 
is, Whether it be a condition precedent.^ and that de- 
pends not on any formal arrangement of the words, but 
on the reafon and fenfe of the thing, as it is to be col- 
lected from the whole contrail : whether of two things 
reciprocally ftipulatcd to be done, the performance of 
the one does in fenfe and reafon depend upon the per- 
formance of the other. The rule was well laid down: 
by Lord Mansfuld in Boone v. Eyre (tr), that where mu- 
tual covenants go to the %vhole of the confideration on 
both fides, they are mutual conditions, the one precedent 
to the other ; but where the covenants go only to ?ipart^ 
there a remedy lies on the covenant to recover damages* 
for the breach of ic \ but It is not a condition precedent. 

( a ) 8 437. 

(/^) Ccnjiahle v. Clchene^ Falpt, 397. llaU v. 4 ErJI, 477. 

483. ancJ Bornmann v. ^'cokcj 1 N. P, Caf. 377. 

. (^e) 1 Ht Bkt* 173. and 6 Term Rep, 573. 
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That was a cafe where the plaintiff had conveyed to the 
defendant a plantation in the Weft Indies^ w ith the ne- 
groes on it^ and had covenanted that he had a good titles 
and was lawfully poffeffed of the negroes ) and the de- 
fendant covenanted, that the plaintiff, well and truly per- 
forming all and every thing in the deed contained on his 
part to be performed, he, the defendant, would pay a 
certain annuity. And to an a£lion on covenant for non- 
payment of the annuity the defendant pleaded, that the 
plaintiff W'as not at the time legally poiieffcd of the ne- 
groes, and fo had not a good title to convey. But, on 
demurrer. Lord Mamfield faid that if fuch a pica were 
to be allowed, if any one negro were not the property of 
the plaintiff, it would bar the aftion. He muft there- 
fore have confidcred that fuch a covenant was in its na- 
ture apportionable according to the damage fuftained by 
the breach of it, and did not make a condition prece«> 
dent to the payment of the annuity. Now apply that to 
the f)referit cafe. Here is a ftiip of about 400 tons, 
which is freighted to go to 5 /. Peterjhurghy and to bring 
home a complete cargo of hamp and iron, and to deliver 
the fame on being paid freight at fo much per ton on each 
commodity. If the owner be not entitled id recover 
freight for any proportion of goods he may bring home 
fliort of a complete cargo, and it fliould appear by any 
fubfequent admeafurement of the veffcl, even after the 
delivery of the cargo, that there was wanting fome fmall 
fraftion of a complete cargo ; if the fltip had been fup- 
pofed to mcafure 400 tons, and a cargo adapted to that 
proportion had been loaded, and it turned out that (he 
meafured 10 or ao tons more; the owner would alto- 
gether be defeated of his remedy for the whole freight. 
But would not fuch a conftrudion be contrary to com- 
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mon fenfe and the true nature of fuch a contraft ; and 
can any fuch meaning be fairly Inferred from the terms 
of it ? But it is faid that a different conftruflion vtriU 
bear hard upon the merchant who has ftipulated for the 
delivery of a complete cargo. It does not follow, how- 
everi from thencci that if there has been an imperfedt 
delivery, he will be ouiled of his remedy : for clearly 
an action on the cafe lies again ft: the captain who has 
made an imperfefl, when he could have made a pcrfeft 
delivery. , But I fhould require the ftrongefl; authority to 
be adduced before I held that this was a condition pre- 
cedent, when the confequcnces of fuch a conflrudlion 
would be fuch as 1 have before ftated. There is no cafe, 
however, where the delivery of lefs than a complete 
cargo has been held not to be apportionable. Where, 
as in Smith v. Wtljon (/i), the freight is made payable 
upon an indivifible condition, fuch as in that Cafe the 
arrival of the (hip with her cargo at her deftined port of 
difeharge ; fuch arrival. See. muft be a condition prece- 
dent •y becaufe it is incapable of being apportioned : but 
here the delivery of the cargo is in its nature divifible, 
and therefore 1 think it is not a condition precedent ; but 
the plaintiff is entitled to recover freight in proportion to 
the Citent of fuch delivery ; leaving the defendant to his 
remedy in damages for the fhort delivery. And all the 
cafes of conditions precedent have been where the thing 
to be done was a ftridl indivifible condition. The fame 
may be faid of the cafe of the five flaps mentioned from 
MalyneSy which were freighted out to Leghorn and Chita 
Vecchia^ there to remain a certain time and take in their 
lading and return home \ and fomc of them came away 


without 



IN THE FoRTT-NINTH YeAR OF GEORGE III. 

without any lading, before the precife time ftipuUted for 
their abiding there to be laden had expired. In this cafe, 
however, the condition isdivifible, and the real juftice of 
the cafe will be attained by the plaintiff’s recovering his 
freight in the proportion per ton of the goods delivered ; 
and the renaedy of the defendant will Itill be entire to 
punifh the mailer for his imperfedl: and wrongful de« 
livery. 

Grose J. It Is not a condition precedent to the claim 
of freight that a complete cargo (hould be delivered. 
The agreement, however, does contain a condition pre- 
cedent in one part; for the payment of the freight is 
made a condition precedent to the delivery of the car.^o ; 
the mailer being to ** deliver the fame on being paid 
freight.'* '{'his is ftrong to fliew that tr.' parties 
how to make a condition precedent w-herc it was fo 
intended : but they have not done fo in the inilance now 
in queflion. And to conflrue the delivery of a complete 
cargo to be a condition precedent to the right to recover 
any freight would be manifeftly unjuft ; becaufe if de- 
fault were made in ever fo fmali a proportion of that 
which would be a complete cargo, the mailer would not 
be entitled to any freight for however large a proportion 
of goods he may have delivered. The reafonable con- 
ftruclion therefore is, that the plaintiff iliouIJ receive^ 
freight according to the quantity per ton wliich he has 
delivered. But it is faid that the intention of the parties 
was that the defendant (hould receive a cempUte cargo, 
as much as could be (lowed in the fliip ; and that this 
was a material ilipulation to be petformed for his benefit. 
I will not fay now that it was not fo : but t iking it to 
be fo, the defendant has his remedy for the breach of it. 

♦ X 3 If 
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If either of the parties break his part of what he has en- 

/ 

gaged to do, he will be anfwerable to the other. In this 
‘way perfeA juflice will be done to both : but not fo if 
the delivery of a complete cargo were made a condition 
precedent to the payment of any freight ; and therefore 
I do not think that it was the intention of the parties to 
make it fo. The cafes, where a£ls llipulated to be done 
by one party have been held to be conditions precedent 
to the claim of the other, have been where it appeared 
upon the face of the contrail to have been the intention 
of the parties that the one thing fhould not be done by 
one party till fomething elfe had been done by the other. 
But no fucb intention appears here. 


Le Blanc J. The queftion depends on the conllruc- 
tion to be put upon this inftrument ; whether we can 
fee from the whole of it that it was the intention of the 
parties that the delivery of a complete cargo (hould be a 
condition precedent to the recovery of any freight at all. 
This rule was laid down in one of the early cafes, King^ 
Jiony, Prejlou (a), which hag been fince followed in others. 
Now the delivery of the cargo was in its nature divifible ; 
for it confided of hemp and iron, the freight of which 
was to be paid for by the ton, according to a different rate 
of payment for the one and for the other : and therefore 
we cannot collefl the intention of the parties to have been 
to make the delivery of a complete cargo a condition pre- 
cedent to the payment of freight for any part which was 
delivered. The rule was laid down in Boone v. Eyre^ and 
approved by this Court in Campbell v. Jones^ and by the 
Court of Common Picas in The Duke of St. Albans v. 

(*;) £.13 Geo. 3. at in v. BjikUy, Doug/, 689. 
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that where a covenant goes to the whole of the 1808. 
confideratxon on both Tides, there it is a condition prece- rTt^h: 
dent : but where it does not go to the whole, but only to 

1 1 n ^ ^ ATKINSOit. J 

a part, there each party mull refort to his feparate remCr 
dy for the breach of the contra£l by the other. Here it 
is clear that the clt livery of a complete cargo does not go 
to the whole confideration of llie freight ; becaufe the 
failure of bringing home one ten lefs than the full quan- 
tity of 4C0 tons would prevent the plainfifl* from recover- 
ing for the 399 tons which he might have brought over. 

The lofs on his part by fuch a conftruflion would bear 
no fort of proportion to the injury fufTcred by the defend- 
ant. The fair condruclion therefore is, tlut the plaintifF 
fliould re<ov:r freight for what he has performed; and 
that the defendant Ihoiild have a rem^nly againfl him for 
that whlcli he has not performed, and wduch he ought to 
have done. 

Bayley J. Tliere would be great injuflicc done by 
holding this to be a condition precedent ; and none a 
different conllriiulion ; becaufe If the defendant has fuf- 
tained any injury by the non delivery of a complete cargo, 
he wid recover a compeiifation in damages commenfurate 
to fiuh injury, it Is neceiTary to look to the inftrument 
to fee wlicther this be a condition precedent j to fee what 
the intention of the parties was in tlTis rcfpeifl. Ic be- 
gins by ftating that it is this day imnuaUy Szc, 

That would have fume little influence to fliew that each 
of the parties had niutual ftipulations to make. Not that 
thofe words would control the meaning of the fubfequent 
words, if it clearly appeared that a condition precedent 
was intended by them. Then the captain engages that 
the ftiip fliall be “ tight, 5 cc. and every way fitted for tfiC 
X 4 voyage. 
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i8o8t voyage, and (hall wlt|> all convenient fpeed fall and pro* 

ry cccd to St. Peterjhurgh.^* Now If thofe were to be deem«r 

ed conditions precedent, then if there were any defefl in 
Atkinson, fitting ottt, or an hour’s delay in the failing, the re- 
medy for the freight would be defeated. Could that 
have been intended by the parties ? Then the fliip is to 
return with a complete cargo : and if that were a con- 
dition precedent, then if there were a deficiency of one 
ton only in the cargo, though all the red were delivered, 
the defendant would have all the benefit of fuch delivery 
without being obliged to pay any thing for it. Is that 
reafonable ? and can we colled any fuch intention from 
the inftrument ? In Cook v. Jennings the freight was to 
be paid for deals delivered at Liverpool : none were deli- 
vered at Liverpool; and therefore no freight could be 
due. In Bright v. Co%vper an entire fum was to be paid ; 
and therefore unlefs the plaintiff was entitled to recover 
the whole, he could not recover any part. Unlefs there- 
fore there was a performance of the whole for which that 
entire fum was to be paid, which there was not ; he could 
recover nothing. But there is nothing here to (hew that 
it was the intention of the parties, that the delivery of a 
complete cargo (hould be a condition precedent to the re- 
covery of any freight adually earned. Great injuftice 
would etifue from holding it to be fo; and no injullicc to 
either party from holding it not to be fo. 

Poltea to the Plaintiff* 
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Lady Wilson againft Wigg and Another^ Exe- 
cutors of Anderson. 

plaintiiF declared in covenant upon a leafe grant- 
ed by her and her huiband, deceafed^ to the defend- ' 
ant’s teftator of certain lands and tithes for 21 years from 
Michaelmas 1787, at a certain rent; whereby the teftator 
covenanted for himfelf, his executors^ adminiflrators and 
ajjigns^ to perform the covenants in the leafe. And 
by the firft count, after dating the above, and that 
the tedator had entered and was poiTefTed of the 
premifcs, and made his will, appointing the defend- 
ants executors, and died, and that the defendants 
had proved his will, the plaintiff alleged breaches 
of covenant by the teftator in his lifetime. And by 
the fecoiid count (he charged, that after the teftator’s 
death, and after the defendants had proved his will, &Ci 
and during the terra, rdl the eft.ite, right, title, intereft, 
and term in the demifed premifcs came to one D. Ander- 
fon by ajfignment thereof^ by virtue of which he entered 
and W.1S poflefled : and then the plaintiff charged, that the 
faid D, Anderfon ftnee the ajfignment made to him as afore- 
faid^ and his faid entry and ppffeffion, &c. had not kept 
the covenant in the faid leafe, (fpecifying the breaches 
in the ufual way by fuch affignee of the term ;) conclud- 
ing, and fo the plaintiff faith, that neither the faid teila- 
tor in his lifetime, nor the defendants after his death, nor 
the faid £). Anderfon lince the alEgnment made to him 
as aforefaid, have kept the faid covenant, but have broken 
the fame, Src. 


i8o8« 


Nevt i^tb* 


To a count In 
covenant, 
charging the 
defendants as 
executors for 
breaches of co^* 
venant by their 
te/latoras lelTee, 
who had cove- 
nanted ior liiiii- 
fdf, his execu. 
tors and afligns, 
m.iy be joined 
another count, 
charging them 
that after the 
ll.icoi*s death, 
and titcir prov- 
ing the will, 
and during the 
te?rn, the de- 
niifud premifes 
came by cflign- 
ment to one 
D. W., againfl 
wliom breaches 
were alLgedj 
and concluding 
that fo ncithu* 
the teftator, lur 
tl)t defend;int.s 
after hi!> death, 
nor J). fmee 
the alfignmcnt 
CO him h.ad Urpt 
the faid cove- 
nant, but had 
broken the Ciine. 
And plene ad- 
miniftraverunt 
may be pleaded 
to both counts. 


The 
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Wit SON 
agrnnj 
Wicfi 

and Arothfr; 
lixccutors^ 


The defendants pleaded, ift, performance of the covcr 
nant by the teftator in his lifetime ; and 2dly, plene ad- 
miniftraverunt as to the fame breaches : and demurred 
fpecialJy to the breaches afTigned in the fecond count to 
have been committed by Z). Anderfon the aflignee of the 
term, becaufe he was no party to the aftion ; ^nd bepaufe 
the plaintifF could not count in the fame declaration 
againft the defendants as executors for breaches of edve- 
nant committed by the ttftator in his lifetime, and for 
other breaches of covenant by the defendants themfelves, 
or by the faid D. A. as ajfignee of the leafe 5 and tlvat 
thefe difterent breaches of covenant could not be joined 
in the fame declaration ; and that the defendants, as exe- 
cutors, were not by law anfwerable for the afts of 2). A. 
as alleged againft them for breaches of covenant afllgned 
againft'lhe faid .D. &c. On which there was joinder 

in demurrer, 

Manley Serjt. in fupport oi the demurrer, being afleed 
by the Court what objt£lion there could be to this mode 
of declaring againft executors, anfwercd that the two 
counts could not properly be joined, becaufe in the fnft 
they were fued as executors for breaches of covenant by 
their teftator; and in the fecond they were fued in efiedl 
as aflignees of the term after their aflignment to Z>. y//;- 
derfon for breaches committed by him and it might be 
very doubtful whether plene adminiftraverunt could be 
pleaded to the fecond count. 

Lord ELLr.NiiOROucii C. J, The teftator covenants 
for himfelf, his executors and afligns : then are not his 
funds liabre to the plaintiff for any breaches committed 
by himfelf, or his executors, or his afligns } D. Anderfon 

7 



IN theTortt-ninth Yeah of GEORGE III. 


3>5 


is an aIGgnee of the teffator, and his executors are liable 1808. 
in that character for breaches committed by him : and " 

WiLSolf 

therefore no doubt that plcne ad mini (Iraver tint may be agawfi 
pleaded to the laft count as well as to the firft. That was and Another, 
fettled in the cafe of Lyddall and others v. Dunlopp and *''• 

others^ Executors of Fenton (n). 


Manley Serjt. then prayed leave to amend ; which was 
granted conditionally. 


Holroyd was to have fupported the declaration- 

[a) I mij\ 4. 


Wells againjl Fydell and Elizabeth Betts, 
^JjpHE plaintiff fued the defendants as executor and 


JV£,'.V. 13 th, 

It is not enough 
for the executor 


eicecutrix of fohn Betts dcceafed, which J':hn Betts ©i an executor. 


was furvlvlng executor of John PariJIj^ deceafed, in co- 


fued for brtach 
of covenant 

venant, upon an indenture of demife dated 19th March oJfp^aHg^ator 
1774, whereby John Pari/Ij demifed to one L. Pape cer-^ loplead^plenc ^ 
tain land and buildings for 70 years from the 5th oi April all the goods 

, . and chattels of 

then next, at a certain rent, and on certain covenants: the original tef- 
and declared that by another indenture of the loth of o^his^deatV 
Jtme 1774, Pape adigned the refidue of the term to the hands*o/the 
plaintiff. That PariJlj afterwards died during the term, ‘^vkholft alf*^* 

having firft duly made and publiflied his will, and thereby pleading pKne 
, ^ ^ ^ adminifliavit hy 

appointed the faid jehn Betts and one F* Flowers execu- the firft execu- 
tors thereof, who duly proved the fame. That that he, the fc- 

after wards died, while the plaintiff was fo pofleftbd of the ha” noaftets^5 

the firft} fo as t(s 

ih?vv tl'.at he had no’ fund out of which any devaftavit by the firft executor could be 
uiade good- 

term i 
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t8oS. 


Wells 
againft 
Fyiieil 
and Another, 
Executors, Sec, 


term ; whereby John Betts became furviving executor of 
Parijh; and that afterwards, on the ilthof 

OBober 1803, died, having firll made his will, whereby 
he appointed the defendants bis executor and executrix, 
who duly proved his] will. See* The declaration then 
ftated a breach of the covenant for quiet enjoyment by 
John Parijh in his lifetime, and fince his deceafe by the 
defendants as fuch executor and executrix as aforefaid, in 
confequence of an eviffion of the plaintiff from a certain 
part of the demifed premifes by the mayor and burgclTcs 
of Bojlon having lawful title thereto. 

The defendants pleaded, inter alia, that they have fully 
adminiilered all and fingular the goods and chattels 
which were of the faid John Part/h, deceafed, at the 
time of his death, and which have ever come to the 
hands of the defendants as executor and executrix as 
aforefaid to be adminiftered, to wit, at, &c. \ and that 
they, the defendants, have not, nor on the day of ex* 
hibiting the bill of the plaintiff in this behalf, or at any 
time fince, had any goods or chattels which were of the 
faid John Parijh^ deceafed, at the time of his death, in 
the hands of them, the defendants, as executor and exe- 
cutrix as aforefaid, to be adminiilered ; and this the de- 
fendants, executor and executrix as aforefaid, are ready 
to verify ; wherefore they pray judgment if the plaintiff 
ought to have or maintain his aforefaid a£lion thereof 
againfl them. See. To this plea there was a general 
demurrer and joinder. 


Williams Serjt. obje£led to the fufHciency of the pica, 
which only put in iflue the due adminiftration by thefe 
defendants of the affets of the original teftator Parijh^ 
which had come to their hands, as fuch ailets \ but did 

not 
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not alfo allege, as. it ought to have done, that their im- 
mediate teftator, John Betts^ had fully adminiftered in his 
own time the aifets of his teftator Parijh which had 
Qome to his hands ; or at lead; that the defendants had 
fully adminiftered to J. B. their own teftator. The 
frame of the plea would then have been, that the defend- 
ants’ teftator J. B. had fully adminiftered all the goods 
and chattels of his teftator J. Pari/b which had come to 
his hands in his lifetime ; and that the defendants had 
fully adminiftered all the goods and chattels of J> Pari/b 
which had come to their hands as executor and execu- 
trix of J. B, fince his deceafe, &c. — or that they had 
no alTets of their teftator J. B. in their hands to be ad- 
miniftered. For it might have happened that the ori- 
ginal teftator ParlJh had large funds which had been 
converted into money by his executor J. BettSy which he 
had not adminiftered, and when mixed with his own 
property could not be diftinguifhed ; and fuch mixed 
property might have come to the hands of the defend- 
ants, his perfonal reprefentatives, apparently as his own 
property. But if the plaintiff had taken ifiue on the 
plea as it now ftands, it would not have been fufTiclent 
for him to have (hewn that J. Betts had affljts of Parijh^ 
and that the defendants had tA J, Betts \ uniefs 

he could alfo have (hewn that the defendants had aifets 
of Parifb \ which in the cafe fuggefted of a mixed fund, 
it would have been impoffible to have diftinguifhed* 
Before the ftatutes 30 Car. c. 7. and ^8c ^ 1 ^. 8c M. 
c. 24. f. 12. If an executor had wafted the goods of his 
teftator, and died, no s£tion would have lain againft his 
perfonal reprefemative ; becaufe the a£Iion arlfing ex 
maleficio, it died with the perfon. But fince thofe fta- 
tutes giving the remedy over, that anfwer cannot be 
8 given 


211 

i8o8« 


WELXt 

Ggainfi 

FyoeeC. 
and Another, 
Executors, lbc« 
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WZLLS 
agdtnfi 
Fydell 
and Another, 
ExccutoK^ &c. 


given to the prefcht objccllon. The plaintifF does not 
indeed charge ^ dfevaftavit by J. Betts 5 nor was it ncccf- 
fary ; for if he had, the defendants might ftill hive co- 
vered themfelves by pleading plena adminiftravefunt to 
him*, according to the true record of Skelton v. Hawling{a}* 
The only authority which feems to fupport this plea is 
the concluHon of the report of Williams v. Kevifoame (^); 
where, upon a repleader awarded, the defendant, who 
was fued as the executor of an executor on a bond made 
by the firft teftator, is dated to have pleaded de hovo^ 
that he, after the death of both tedators, had fully ad- 
minidered all the goods and chattels which were of the 
fird tedator at the time of his death, and that he had no 
goods or chattels which were of the faid fir/l tedator at 
the time of his death in his hands to be adminidered on 
the fuing out of the writ or afterwards.” But upon con«* 
fidcration of the whole cafe, it ihould feem that that was 
pleaded In addition to the former plea that t/je defendants 
Ujlator in his lifetime fully adminyiered all the goods and 
chattels which were of the fird tedator at the time of 
his death, See , : for the repleader was awarded to corre£b 
the error in the fubfequent part of the fird plea, where 
he had dated that he (the defendant) had no goods ot 
chattels which were of the fird tedator at the time of hiS 
death in his hands to be adminidered, &c. ; when it 
Ihould have been that his (the defendant’s) tejlator^ (the 
fird executor) had fully adminidered to his tedator, 
and he, the defendant, to his tedator. And this is con- 
firmed by the form of pleading in a fubfequent cafe of 
Woodward v. Chichejler^ executor, &c. in the fame 


{a) I isS. explained and correded by the record, as it appears 
in the note to H’Tje&tly v. Lanc^ \ SttunJ, ^ 

( h ) Vy , 174.^. 175. a . 

book, 
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tipok (a) ; where, to a fimilar afiion againfl; the executor 
of an executor, he did not plead plenc adminiftravit ge- 
nerally, but that his teftator, the firft executor, had 
duly adminiilered : though he omitted to plead further 
that he alfo had duly adminiftered : for, as was there ob- 
ferved, tlie anfwer was not full and perfedl. Still it 
(hews, comparing the two cafes together, fo near in 
time to each other, what was ncceflary to conftitute a full 
and perfect anfwer by an executor of an executor fued 
for a debt of the original teftator. 

Abhtt contra. The eftate of the firft teflator is the 
only one which is bound in law for the fatisfaftion of the 
plaintiff’s debt j and therefore if the defendants have never 
had any part of that eftate out of which the debt was to 
be fatisfied, and in refpedl of which they are charged, that 
is at leaft a prima facie anfwer to the demand. The waft- 
ing of the original teftator’s aflets by the firft executor, 
being a criminal a£t and offence, is not to be prefumed : 
but if he have been guilty of it, the plaintiff* fliould have 
brought forward the charge fpecifically by alleging a de- 
vaftavit in bis declaration, as was done in Shelton v. //««/- 
ling (A) ; in order that the defendants might be prepared 
to refute the charge. If there were any goods of the firft 
teftator liable for this debt, they muft have come into 
the hands of the defendants, unlefs wafted or admini- 
ftered. The plaintiff docs not charge that any goods were 
wafted by the firft executor ; fuch as came to his hands 
muft therefore be uk^n in the firft inftance to have been 
duly adminiftered. Then the plea of plene adminiftrave- 
runt, covering all the a£ls of the fecond executors, if 


i8o8. 


Wells 

Fydell 
and AnothefA 
Executors, &c.‘ 


primi. 


(<) x>j. 1*5. h. ' (i) j mij. * j». 
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1808. prima facte a good anfwer to the declaration. And no 
greater difficulty is thereby put on the plaintiff than if the 
defendants had pleaded a full adminiftration both by the 
and Another, fir(t exccutor and by themfeives ; for the plamtiiF could 
Xaecutort, &c. taken iffttc on one of thofc fa£ks ; and if they 

meant to rely on a wafting by the firft executor, it would 
have been ftiil open to them to reply it» If the latter part 
of the report of Williams v. Keinjhame in Dyer (a) cor- 
re£Uy ftate the whole of the plea^ as it purports to dop 
that is an authority in point for this fotm of pleading. 
The firft plea there ftated was certainly imperfeft, pro- 
bably from mere miftakc; and a repleader was awarded. 
Then if the new plea ftated had been in addition to the 
firft, it is probable that the reporter would have faid fo. 
And there is this reafon alfo for fuppofing it was nor, that 
the plea would otherwife be tautologous *, for the defend- 
ant had in firft inftance pleaded that he had no goods or 
chattels in his hands of the firft teftator at the time of his 
death to be adminiftered ; and the fame allegation is con- 
tained in the new plea (^). \_Bayley J. If the plea here 
had been that the firft executor had fully adminiftered^ 
&c. and that fince his death his executors had no goods 
and chattels in their hands of the original teftator ; would 
it have been pleading double to have replied that the fit ft 
executor had not fully adminiftered, nor the defendants 
fince his death, &c. ? Le Blanc J. Both thofe fadls 
fuggefted as proper to have been ftated in the plea are 
neceflary to be fubftantiated in order to give a complete 
anCwer to the plaintiff’s demand. Bayley J. If the re« 

(<i) Dy, 174.^. 175. 

* {fi) It was alked by the Court whether the roll had been fearched : hue 
it had not : and as no opinion appeared to have been given on the new 
flea, it was not thought neccH^ry. 


plicationf 
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plication could not put In iflue the whole plea as fuggeft- 
ed; then if the firft executor had received looA aiTetSt 
and had duly applied 5o/.| and wafted the other 50/. ; 
and if the feebnd executor had received 50/. aiTets of the 
firft executor^ and had wafted as much ^ then if the plea 
now pleaded be good, and the plaintiff, having better 
proof of the wafting by the firft executor than by the 
fecond, w;ere driven to reply the wafting by the firft, then 
the defendant would cover his own wafting.] If the 
plaintiff could take iffue on both there is no reafon 
why he ftiould not reply the one which was omitted in 
the plea, and ftill rely on both. He then referred to the 
precedent of fuch a plea as this pleaded, 4thly, in Lock^ 
yer v. Co%uard and another ^ executors of an executrix (at), 
which did not pafs without obfervation, though this 
point did not arife, but another point upon the replica- 
tion to that plea. 


l8o8. 


Wills 

- 

Fyoklx 
and Another, 
Executors, A’C. 


0 

WilUamsStX]Uf in reply, doubted whether the plaintiff 
could charge a devaftavit by the firft executor in his re- 
plication to this plea : but contended that at any rate he 
ought not to be driven to rely on it, as he might not know 
at the time that the goods had been wafted. But the 
defendants ought to plead fuch a plea as will cover all 
the affets of the original teftator, as well thofe which 
came to the firft executor’s hands, as thofe come to their 
own ; and then as both the fa£ts make only one defence, 
the replication may well put the whole in iffue. As in 
Hancocles. Prowd^ Adminiftrator (^), where fcveral judg- 
ments recovered were pleaded to cover the whole affets $ 
a replication anfwcring «ach particular judgment, and 

(a) 3 mj, 55 . {6) I SaunJ, 336 . k. 

VoL« 2^ Y conn 
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itfiS, Mndndiiig the enfwer fe each with a paretot TcrifieMejr 
was held to be pleaded, and not double. 

Anetafr, Lord EtLSinohOTtCH C. J, la the abfence of anp 
X^eim,ec. precedent of the proper form of a plea of plene 

adffiiniftravit bp the executor of an executor«.we inaft be 
. guided bp the rale, of reafon and common fenfe. The 
^eftion is, whether diis plea give a fair prima facie 
anfwer to the declaration: for where an executor is 
charged for a debt of lus teftator, it is incumbent upon 
him to give an anfwer denying having any funds or a fof- 
Scienpy of funds to anfwer the debt, otherwife it foali be 
prefomed that he hat funds in his hands applicable to 
the purpefe. This is the cafe of executors of an exe* 
tutor i apd if the firft executor recrived affets and did 
not duly apply them, he would be liable de bonis propriist 
and if the fecond executors received aflcts of the firft tef* 
tator or of fuch fecond teftator, and did not duly apply 
fhem, then they would be perfonaBy liable. Now by 
this form of plea the defendants purge them&lves of any 
wafting of the goods of the firft teftator come to thek 
own hands t but as to the admkiiftration of the aflets by 
their own teftator they fay nothing. How then are we 
to colIe£l whether the firft executor well applied the afiets 
' of his teftator, without any thing faid in that refpefi by 
<he fecond executors ? The plea being fiient as to this, 
M ifiue were taken upon it, would it net be fufficient for 
the defendants to prove that ^y had wdl applied what* 
evdr afiets had come to their hands of the firft teftator} 
thei^h there might have been funds fufficient come ta 
tite bands of the firft executor which be had mifiipplied t 
and though enough had in f»€t come to thebandsrafi the 
. fecond executors of Ute proper funds of the firft executor 

which 
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^hieh would be liable tomakc goodfuch weffit^byluin. 
Then the defendants b>ve by this plea only given an an* 
fwer to one part of a cafe which points et two lands of 
initippircation of tholb funds which were liable to the 
plaintiflF’s demand : it is thetefore an Inpeifed anfwer^ 


IlfdEt 




aQjd AnQtll^ 

Zseeunn* 

m 


Gnoslt J. dedated Idmfelf tff the fame opinion. 

Le Blanc J. This plea does ndt covet die whole of 
the declaration. The plaintiflF has a claim on Ptmfit for 
which the defendants are liable if any funds of Pari^ 
have come to their hands which have not been duly ad* 
tainiftered, or if their teftator Betts received and mifap> 
plied any of the funds of his teftator Paryb^ and the 
defendants have fufficient aflcts of Betts in thdr hands. 
The plaintiff is not cognizant of the affiurs either of the 
firft teftator, Parijhy or of the fecond teftator. Belts s 
but he fues the perfonal reprefontatives of both. The 
defendants may difcharge themfelves in two ways ; either 
by (hewing that the firft executor fully adminiftered aH 
the goods and chattels of Parijb which came to his bandss 
and that the defendants fince the death of the firft exe«- 
cutor have duly adminiftered all that they have received 
of Patj^'a aflets : or they may (hew that they have re> 
ceived no aflets of the firft executor. But as the plea 
now ftands they leave unanfwered every tlung tefpedling 
the aflets of the firft teftator which came to the hands of 
hU executor,^ and merdy anfwer as to thnr own a^ica,^ 
fion. And in ftie abftnce ef precedents on u^ch relU 
ance can be had, in refpeft to the form of fuch a plea, 
we muft look to the reafon of die ^Qg t which teiptires 
a full anfarer to be given in the firft inftance by thofe who 
muft be taken to be cognizant of thefadej for otherwife . 

7 a AwQ 



. CASES IN MICHAELMAS TERM 

there muft be a rejoinder and replication upon matter 
which ought to have been originally ftated by the defend* 
antSy and that, will be throwing a burthen upon a plain* 
tiff to reply a faQ of which he cannot be fuppofed to be 
cognizant at the time* . 

Batlbt J. The plaintiff is entitled to recover his 
debt in either of two events : if the defendants have re- 
ceived affets of the original tcAator, and have not proper- 
ly applied them : or if the defendants have received affeta 
of the fir A executori and the firft executor had received 
alTcts of his teAator and had not duly applied them. The 
defendants have only anfwered as to one of thofe events ; 
but the plaintiff may be entitled to fatisfaflion out of 
both funds ; and. therefore he is entitled to have the iffue 
.(b framed that if any thing be forth coming to him out 
of either fundj he may be able to avail himfelf of it. 
But if . we were to holcUthe prefent plea to be good» it 
would work injuflice; for the plaintiff would fail, if he 
could only (hew on the trial that the firfl: executor had re- 
ceived affets, and converted them to his own ufe : and if 
the plaintiff were driven to reply that the firff executor had 
received and mifapplied the affets of his tellator, and iffue 
were taken on that fa£t only, it would exclude the plain- 
tiff from recovering affets of the original teftator which 
bad conic to the defendants and been mifapplied by them : 
and the inconvenience in the cafe which 1 before put in ' 
the courfe of the argument would enfue from this mode 
of pleading. But the plaintiff is entitled to have the iffue 
A) framed as to include -both the events on which the 
defendants’ liability arifes. , . . 

' Judgment for the Plaintiff. 
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The King againft The Inhabitants of Rushulme. 

J^ANIEL COTTERELL, his wife, and childrcD, 
were removed by an order of two jufticcs from 
Dijley in Cbejbire to Rujhulme in Lanca/btrcj which order 
was confirmed by the Seflions, on appeal, upon thefe 
fa£ls, which were dated fpecially for the opinion of this 
Court. -The pauper, I). CotUrell^ was hired to Ji^hn 
Tonge^ in the townlhip of Rujhulme^ for four years, with 
liberty to leave a week every year to fee his friends, and 
he ferved the four years accordingly. 
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No Httlement 
can be gained 
by ferving under 
a contiadof 
hiring for four 
yearS} iwith li- 
berty for the 
fervant to leave 
for a week every 
year to fee his 
friends ; for that 
is to be taken 
diftributively, 
i. ft refervjng a 
week out ot 
each year. 


Topping and J. Williams^ in fupport of the orders* 
The hiring here was entire for four years an end, and 
not four fucceffive hirings for fo many fucceffive years % 
and the only quedion is> whether the exception, if it be 
fuel), will make it a contraA £or lefs than a year ? No 
argument can elucidate the cafe beyond the datemenC 
of the quedion \ and ^cordingly as that is anfwered in 
the opinion of the Court, the legal confequence is clear : 
if it be an exception in the contra£f, fo as to make it at all 
events a contrafl; for lefs than a year, no fettlement can 
be gained : if only a difpenfation, it may. And with 
refpe A to the latter, they obferved, that this was only a 
liberty to go and fee friends lot a week in every year. The 
pauper was not at liberty to hire himfelf to any other 
perfon ; as in Rex v. Bt/bops^ Hatfield (a), to let himfelf 
for the harved month ; and in Rex v. Empingten {b\ to 
)tirc himfelf during the flieep- (bearing feafon. [JO 


Blanfi 


( 41 } Burr. S. C. 439. 

Y3 


(i) n. 79«. 
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there muft be a rejoinder and replication upon matter 
which ought to have been originally ftated by the defend*' 
antty and that, will be throwing a burthen upon a plain- 
tiff to reply a faH of which he cannot be fuppofed to be 
cognizant.at the time. . 

Batlst. J. The plaintiff is entitled to recover his 
debt in either of two events : if the defendants have re- 
ceived affets of the original teftator, and have not proper- 
ly applied them : or if the defendants have received affets 
of the firll executor, and the firll executor had received 
affets of his teftator and had not duly applied them. The 
defendants have only anfwered as to one of thofe events t 
but the plaintiff may be entitled to fatisfaflion out of 
both funds ; and therefore he is entitled to have the iffue 
.fo framed that if any thing be forth coming to him out 
of either fund, he may be able to avail himfelf of it. 
But if. we were to holduthe prefent plea to be good, it 
would work injullice; for the plaintiff would fail, if be 
could only (hew ou the trial that the firft executor had re- 
ceived affets, and converted them to his own ufe : and if 
the plaintiff were driven to reply that the firft executor had 
received and mifapplied the affets of his teftator, and iffue 
were taken on that fa£t only, it would exclude the plain- 
tiff from recovering affets of the original teftator which 
bad conic to the defendants and been mifapplied by them : 
and the inconvenience in the cafe which 1 before put in ' 
the courfe of the argument would enfue from this mode 
of pleading. But the plaintiff is entitled to have the iffue 
lb framed as to include both the events on which Ibe 
defendants* liability arifes. 

' Judgment for the Plaintiff. 
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The King againji The Inhabitants of Rushtjlme. 

jr^ANIEL COTTERELL, his wife, and children, 
were removed by an order of two juftices from 
Dijley in CheJbWe to Rujhulme in Lancafkire, which order 
was confirmed by the Seflions, on appeal, upon thefe 
fads, which were dated fpecially for the opinion of this 
Court. *The pauper, I). CotUrelly was hired to Jithn 
Tonge^ in the townlhip of Rufiulme^ for four years, with 
liberty to leave a week every year to fee his friends, and 
he ferved the four years accordingly. 
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SaturJayf , 

No Ettlement 
can be gained 
by ferving under 
a contra^ of 
hiring for four 
years, with li« 
berty for the 
fervant to leave 
for a week every 
year to fee his 
friends ; for that 
is to be taken 
diftributively, 
i. e* refer ving a 
week out ot 
each year. 


Topping and J, Williams^ in fupport of the ordertf* 
The hiring here was entire for four years an end, and 
not four fucceflive hirings for fo many fucceffive years ; 
and the only quedion is, whether the exception, if it be 
fuel), will make it a contraA for lefs than a year ? No 
argument can elucidate the cafe beyond the datement 
of the quedion ; and ^cordingly as that is anfwered in 
the opinion of the Court, the legal confequence i| clear : 
if it be an exception in the contrafl, fo as to make it at all 
events a contra£i; for lefs than a year, no fettlement can 
be gained : if only a difpenfation, it may. And with 
refpe£l to the latter, they obferved, that this was only a 
liberty to go and fee friends for a week in every year. The 
pauper was not at liberty to hire bimfelf to any other 
perfon i as in Rex v. Bijbopf Hatfield (a), to let himfelf 
for the harved month ; and in Rex v. Empingten (^}, to 
{lire himfelf during the flieep-lbeariog feafon. [Zr 
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if et; Blme J. referred to Rtn r. Ovtr («), where a penfioner 

^ ^ Eafi L1J&4 Company hiring himfelf for a jear^ 

Ttiiitf^iiiih ^ fefemtion of ^ days in etch half-year for 
«f him to go and receive his penGony was held not to gain 
*”*^‘’?** ' a f^tincatty fervim under foefa a coptraft.] 

SfaHetif contriiLy (hortly referred to MaecksfieU ¥. 
BtiHon {t)^ Rw Vo Kingsnvinford (c)^ and Rw v. Norii 
IHbkj (d0» aa in point ; wber^ the (lipolation in each 
^oi^tra^ Iras to work only certain hours in the4ay» un- 
der which no fettlement copld be gained : and thjs wa^ 
|a tStfk to ferve only 51 weeks in each year. 

^rd ELLBMuokouGM Ce J. Here is a hiring fof a 
period of four years^ with an exception of a week in 
•every yeari that ^s to be taken di(lributively> aweelcout 
of each year. Therefore the maRcr had no dominion over 
^e fervant for any one entire year, but only for one year 
minpeone week in that yeari and fo on. 

Orders qualbed^ 

(a) '1 Eajf, $99. (S) Eurr, S.'C* 4s^* 

<0 ^VVriff Sljk (d) S’Verw t|. 

Mmdayp 
Nov» lift* 

A plea of tender 
to one coontp 
and a plea of 

another, cannot '$/• patcch &C. of the third county that be did 

w prbihife j asd a tender of that fuui j which Ae pWn- 
Wrefufed to accept: a^ for further pleai as to all hat 
Ae 3d count, Aat Ae plaintiflF it an alien enemy. 
VlKKupon Halrejd obtained a rule for the defendant to 

Aeur 


ShombecE eigfiinji De La CriuB. 

^H£ defendant had leare to plead femal matteiV} 
as to all the matters in Ae declaration, except 



iir TBi Foair^miiini 
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Aew ctttfe whj fo much of the ruk to plead doable as 
applies to the two laft ]4eas Ibould not be difchatged, 
and why thofe two pleaa.fhouhl not be ftnick oo^ upon 
the ground of their tnconfiftency. This araa now 4^- 
pofed \tj'RuAar 4 f»», who obfiErred that there was .no 
occafion for the rule to plead dodble as to thefe taro pleas» 
as they went to difierent counts; and therefore thectde 
matt be tdten to be the fame as if the defendanjt had jn 
the common arSy pleaded a tender as to one .coont* .and 
a plea of alien enemy as to another. That the i^ea pf 
alien enemy had been permitted by the pra^ioe of Shis 
Court, though not in C. B. (a), to be pleaded with other 
pleas; and that there aras the lefs reafon for the objec> 
tion, as alien enemy might be given in endence under 
the general iihe. 




SaoMSSMe 


DsU 


Court, howee er, approved of the pradke of C."^. 
Lord EUeniorfiUfb C. J. obferved on the manifcftKpng- 
nancy of thefe pleas : the plea of tender admitting that 
the plaintiff had a locus ftandi in court as to part of the 
demand ; and tltf plea of alien enemy denying that -he 
had any right to ftand in a Bri^ court of juftice, or to 
frecover any thing. 

Rule abfolute. 

(«} In fn^**** V. tioogt a Jl^..nr JU/. Iht Court ctC.S. 

allow mn and Wfoi $nmj to be pleaded togedier* 


Y4 
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HrS»8. 


iVbv. lift. 


Delakoy againjl Cannon. 


After a writ 
fued out> and 
common baii 
Aled, ag<*:jnA a 
defendant by 
the name of 
it !<> irregular 
for the plaintiff 
to declare 
againd him by 
the name of iStj 
fuid by tht 
nqtne ^ J , and 
the defendant 
may fet afide 
the proceedings 
before plea. 


was fued out agalnft the defendant by the 
name of JcAft, and common bail filed againft him 
by the fame name : and then the plaintiff declared againfl: 
him by the name of Robert (his real name) fued by the 
name of John i on which Bfptnaffe obtained a rule nifi to 
fet afide the proceedings for irregularity ; againft which 
Richardfon now (hewed caufei and cit^ Oakley v. 
Giles (ai). But ^he Court obferved that the application to 
1 1 afide the proceedings for irregularity was not made 
till after judgmenti and when the defendant might have 
before pleaded in abatement ; but here it is before plea. 
He then referred to Summers v. ff^afon in C. B, [b ) ; 
where a fimilar obje£lioii was over-ruled in the cafe of 
bailable procefs. To which it was anfwered that the cafes 
of Green v. Rohlnfon (c% and others to the fame effe£f (d)p 
had not been there mentioned ^ which cafes (hewed the 
proceedings here to be irregular. And the Court made the 

Rule abfolute. 


(a) (^) j Bof.& full, 

(f) //• 23 C, 3. vide i Ti<W*j frae» 366. 

[d] Vide Doe v. fuubcr^ 3 ftp, 61 1. and Corbett v. Soleu ib» 65e» 
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after receiving 
inteJIigence of 
tlie recapture^ 
and (hat the 
(hip was fafe in 
the peiTeflion of 
the recaptort. 


Bainbridge and Another as ; Mn /^ Neilsok.. 

*^HIS was an a£iion upon a policy of afiurance upon a (hipinfure^ 

the (hip Mary, valued at 6000/., at and from Li- 

%)erpool to any port or ports in Jamaica, during her (tay courfe*^*^r*'^ 

there, and from thence to her port of difcharee in Great voyage^ and le- 

^ ^ captured in a 

Britain, &c. : and al(b upon another pplicy of infurance ftw days; atffl 
• . 1 amired hav/- 

upon the freight of the fame (hip from Jamana to her ing received in** 

port of difeharge in Great Britain, valued at 4000A At ^pture^hut 

the trial at GuHdhall a verdift was found for the plaintiffs turetgiv?m>- 

for 139/. 5/. 4^., 'fubje£t to the opinmn of this Court on 

the folliowing cafe* f fter receiving 

The defendant fubferibed both the policies for 300/. tiie recapture, 

each* The pfaintifFs at the time of ef&£ting the in- mipwVsfafein 

furance, and alfo at the time of the capture after men- receptor", 

tioned, were interefted in the (hip and freight. The (hip 

failed in due time from Jamaica with a cargo and freight out any further 

hoixaA to Liverpool s and on the 21 ft of September 1807 ilerftatean^ 

was captured on her voyage home by an enemy ; and on p^/rmed'in hu 

the a5th was re-capturec^ On the 30th of September Jonmenr^ut 

the plaintiffs received intelligence at Liverpool of the 

capture, but not of the re-capture ; and on the day Eol- cdto poffer* 

lowing coipmunicated the fame to the underwriters, and mage, and ar- 

gave notice of abandonment. On the ad of Offober the pol/^an<u^nHd 

intelligence of the capture was confirmed ; and on tji>e ^'v/ge^nd **** 

6tb of Oflober, bcios five days after the notice of ^ban<^ charges of the 
® • ' recapture 

amountuig only 

to 15/. 4;. %d, per rent. : held that he was not entitled to abandon ; it" appearing in the lefuIE 
Chat at the time when the notice of abandonment was git/cn, 4 t only a paitial 

and not a total lof»i at the aflured fuppofed ; and there being no fubfequent circumUances, 
fttch as the lofs of voyage, high falvt^e, See. to continue it a total loCc. ' And quaere whe- 
ther in any cafe, if thatrwliich in its inception was a temporary total jQfb» turn out by fub- 
iequent events to be only a paitial lofs, befoft any aflion brought, the eflured be entitled 
to infift on Ins notice to abandon given during the exiftence of fuch temporary total lofs. 

The like point was ruled on the fitght policy, on which there vdis a partial lofs of 
13/. I zi. Ip/, percent. 

But at any rate if the underwriters accept the offer of ahandonmenf, made upon ihch 
Icmporary total lofs, both parties are bound by it. 

donment) 
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donnent, the plaintiffs received the firft intelligence of 
the re<captttre of the veflely and that Ihe then lay at 
Smiley in helandy in fafety, in the poffeffion of the 
recaptors. Tlua intelligence wi^s immediately commnaw 
cated to the underwriters, wkh notice that the plaintiffs 
aevertheleis perfevered in their abandonment, batofisKd 
to do their heft for the benefit of tbofewbo Aould be ui> 


timately concerned and intercfted in the veffel, without 
prejudice. Under fuch offer, atad 1 ^ agreement with the 
underwriters, without prejudice to either party, the plain* 
tiffs compromUed with the recaptmrs % and the veiel hM 
been reftored, and has arnvedetXhw;^, being herport 
of difcbarge, according to the terms of the pdky, where 
file now it in fafety. And the ownershave alfo, without 
prejudice, received the freight of the goods on board her, 
and die proportion of falvage and eapenceson fiich goods. 
Ihe plaintiffs obtained poffeffion of die veffel at Loeh 
Swilley under the faid agreement after notice of aban- 
donment hot before the sAion wu brought } and dm 
veffid did not arrive at Lhterftif until after the eommenoe* 
ment of the adlion. The (hip wa* never taken into an 
enemy’s post, nor did (he ruftain any damage 'WbiKt in 
poffeffion of the enemy. Ihe amount of the falvage 
ffamagds and chwget upon the (hip ia 15/. 4/. ML, and 
upon die foeighc 13/. r r/. yd. per cent., on the fum in- 
• fused. The defendant prid to the phintlA before die 
euntweneMient of 'dda affihm 57/. lar. mf., being the 
amount pf bis proportion of an arerage lois upon the two 
pedkiesj'widcb fom the phuariA accepted, without pse- 
/ judke tothewdakn to recover a •total lois under their 
. ababdomncnt The queftion for the opinion of the Court 
was, whether the plaindffs were emided to recover for a 
total lolff If they, were, dien the verdiS waa to jtand: 
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if natf the irerdid wu tQ be eotend |er the de- 
fendant. 

Searleitf for the plaintiffs, contended that they bad a 
right to abandon at the time when they gave notice of 
abandonment, and to abide by fuch notice, notwithftaud- 
ing the fubfequent recapture and fafety of the reffel. 
What paffed after the notice of the recapture cannot 
make any difference t but the queftion muft be confidered 
the fame as if brought to iflue immediately after the dth 
of O£tottr, and while the fhip was in thepoflefSon of the 
reeaptors. This is different from all the former cafes of 
capture and recapture and abandonment, becaufe the 
abandonment was made while both parties were under • 
jconvl^iQn that the veffel was totally loft to the afliired 
by the capture ; though before afiion brought Ibe was 
known to have been recaptured and , m fafety. In Gffr 
V. Wttbert{a) the fliip, which was bound from New- 
JiundlandAia Portt^al or was captured, and after 

remaining eight days in the hands of the enemy, wasie* 
captured, and brought into Miffird Haven t on which the 
afliwed gave immediate notice of ab^donmeut ; and the 
fCourt decided that as between the afliured and tite iofur- 
ers the ibipi^ the ct^ure was a itotsl Ipff, «^od whidt 
the afliired might abandon. liord Mansfitli indeed idlb 
relied on the fttbfeqoent eircomQsncest but cenfidend 
•the eecupture in the nature only of a fiUvugei the ibip 
•iMvingbeen canied out of the courfe of her voyage} and 
the dKalulky to purAie the voyage ftiU cootinotngat the 
time the abandonnwnt was made. So here, after .the re- 
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trhich was out of the courfe of her voyage ) and'wfaea 
die plamtiff leceived advice of tt> the (hip was out of hia 
po fl v ffio" ; and how foon (he could be put into her for- 
me? courfe could not be known ; nor could the plaintiff 
tell whether it were for his intereft to profecute the voy- 
age or not, when he determined to abide by his original 
notice of abandonment. The only other cafe which bears 
on the queftion is Mamtlion v, Mtndtx (a). The infur- 
ance was on a valued policy on fliip from Vvgtnia to 
London i and the (hip was captured in the courfe of her 
voyage on the 6lh of JIfqy, and was recaptured on the 
33d in her way into a French port, and brought into Fly 
mouth on the 6th of June. As foon as the plaintiff who 
lived at Hull was informed of thefe events, he wrote to 
his agent in London on the 23d of June to give notice of 
abandonment to the underwriters ; which notice was 
communicated on the adth, when the underwriters re- 
fufed to take to the (hip, but offered to pay the fahage 
and other charges of the recapture. The (hip was after- 
wards, on the 23d of Augujly. brought by the owners of 
the cargo and the recaptors to London^ where (he delivered 
her cargo to the freighters, who paid the freight, with- 
out prejudice. And the jury found that flie received no 
damage from the capture » and the whole amount of the 
falvage was only 10/. per cent. That was ultimately 
held to be an average, and not a total lois. It is obferv- 
able however that there was an interval of 17 days be- 
tween the arrival of the (hip at Pljnuuth on the 6th, muI 
the notice of abandonment fent by the plaintiff* on the 
33d of JuHe\ and it cannot be fuppofed that intelligence 
of the event was traveUang all that time from Pfym^ti 
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to 
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U> Hull: znd if before fuck notice ttie ^lainrifi had af^ 
certaiiied that no material lofa had been |iifl:amed» but 
that the fbip might proceed on her voyage to her deftined 
port at a^falvage of only lo/. per cent.^ it was too late 
for him to give notice of abandonment as for a total loft* 
Lord Mausfield, it muft be admitted^ in giving the judgn 
ment of the Court lays down fome general pofitiona 
which feem to trench upon the plaintiflF’s claim in this 
cafe; but he could not have meant them to apply to a 
cafe like the prelent ; for towards the condufion of the 
judgment he excepts this very cafe; faying, we give 
no opinion how it would be in cafe the (hip or goods be 
reftored in fafety between the offer to abandon and the aBion 
brought^ &c. He had juft before faid, To obviate 
too large an inference being drawn from this determina^ 
tion, 1 defire it may be underftood that the point here 
determined is, that the plaintiff upon a policy can only 
recover an indemnity, according to the nature of his cafe 
at the time of the a£rion brought, or, at moft, at the time 
of his offer to abandon.'* If the latter be adopted as the 
rule, then as the ol&r was made upon the firft intelli- 
gence of the capture, and while both parties continued in 
ignorance of the recapture, the plaintiff’s right to aban- 
don cannot be difputed. [Lord Ellenborough C. J. When 
Lord Mansfield in the fame fentence fays, that ** the 
plaintiff upon a policy can only recover an indemnity ac* 
eorifing to the nature rf his eafe^* is that to be underftood 
of tihzfuppofid nature of his cafe, or pf the real nature of 
it It muft mean the nature of the cafe as it bond fide 
appears to the parties at the time. The plaintiff’s claim 
is grounded on two propofi lions; tft, That the offer to 
abandon having been rightly made at the time, a right of 
aflion became vefted in the affured, which could not be 
7 defeated 
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MetMdbjfitbfeqaienteycmt. a(y]r»TIiM«lwiitlMfli^ 
" mat sccaptan^ ui4 cmkd into Loei SwiUtft h was fKlI 

***^i^*^ AcfnbjeA of abaadonmeiit^ As to the firft, it cannot 
*****'"*’ ^ denied I heenufe nftec intdKgenee of the captme le-' 

ocned end tho offer made to abandon^ the phdntiff might 
nffUatec hare brought an a&ton againft the underwriteca 
to fecorcr a total lofs; and their refnfal to pay cannot 
aov vary his claim as it then ftood. And if a cafe fod 
idiandonment exift at the timCy and the party do abandon^ 
no fttbfequent erettt can do away the effcA of it,- but tho 
qoeftion is concluded. This is in every day’s expert* 
dnee. lXMA£BtnittreugiC.]. The queftion is whether 
tie right to abandon did exift at the tiine it was made: 
the right of ab^ndonmeift ezifted : hot it remaios 

to be fliewn that the fupprftd, is the fame as the rtal, right 
do abandem.] If the patties ad booh fide on the notice 
Aey have of the fady^that it fuflicient for the porpofe el 
infurance. In the cafe of a diftanc voyage, and intelR* 
gence reeeired of a captnrei if the aflured could not 
Abandon immediatelyy hot muft wait for final intelligence, 
of the ftnp btibg eartied into the enemy’s port, much 
inconremence may enfue, for want of foch adtre endea* 
touts to recapture and make the beft of the loft as wotrid 
etherwife be made. Suj^fe after notice of a hda and 
an offer to abandon, which the underwriters agree to 
nOuept, it afterwards turns out that there hat betn no 
mfiit as in fomeof the late eafca of emhaigoi 

yet rite pnttiea atq bound. ([Lonl E/ kHk rm gh C. 
There, -both purfies agree to ad upon the fupptfed caW 
whatever the event may torn out to be.^ The ffrip 

wnt fiiH the fttbjed of ahtndoaasent when r ecap t dr e d 
and Ottkd into L»A Svniltj in htkaA. In thefe eafim 
^ knowledge of the affured as to thettne ftatcandcoo* 

ditioo 
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(Kdionitf the fltip u a liiateiial cirettmftaii^ in Uateitf lieSik 
tsn y, Mmim it muft be taken from the hmgdi of time . 
tatervening, being ly days between the aRi^bf-mfiiip 
at Plymouth and the fending notice of kbaodonmeat feow 
Hullt that the aflTnred had full knowle^ of erery things 
But here the plaintiff could not haeo had time to acquit* 
infocAation whether or net it were his intereft to aban* 
don, aa be renewed hit notice immediately upon receiv* 
ing intelligence of the (hip’s arrival at lack Swilleyt Sup* 
pofe after a recapture the (hip is taken into a diftant port 
out of the courfe of her voyage ; if the affured be to wait 
for f«A intelligence of all the fads before he gives notioa. 
to abandoo, the underwriters may objed that the notice 
eomes too late, when the event would be probably known. 

It is fuficient however if in fad the affured at the time 
of (he notice given be ignorant of the circumffances front 
whence be can tell whether or not it is bit intereft to 
abandon. From the mere knowledge of the fad of the 
Otip being in fafety in the pofieflion of the recaptors, at 
Look SiviHey in IrtUnd^ which was out of the courfe of 
her voyage, he could not tell what damage (he badite* 
cetved, how many of her crew remained, or how fooB 
file might be able to profecute her voyage to its termina* 
don. The cafe of Gtfi v. Wtthtrs bears ftrongly in 
pmnt. There the owner bad heard that his (hip waa re> 
captored and carried imo Milford Havens but in what, 
ftate and condition he conM not tell, and therefore he- 
made bis eledion to abandon } which it was held that he 
l^ad a right to do. [Lord C. J. Do yon 

contend that the intelligence of the recapture, and ffiat 
the felp u^s in fafety in a port in /rv/onJ, gave the plain* 
tiff a new right to abandon fj That ia not neeeffary in 
(hit cafe, where there was .previotts notice to abandon 

1 given 
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iBoS l^Ven imoEkedUteljr after intelligence of the capture. Bat 
BAtvnLieqi whole fum of the intelligence togetheri it 

amounts to notice of a capture and recapturci and that 
^ pofleflioh of the recaptpra, in the 

port of another country, out of the courfe of her voyage, 
and ^ith the profpe£t of continuing in ignorance of the 
a£lual (late of things for three weeks, and with a pro- 
bability of the (hip continuing there for fome time 
longer. ^ 

Hoir^d contra* All the circumftances of the bafe are 
material to be confidered i and the plaintiff cannot con- 
vert that, which in its nature ahd in fa£l is only a partial^ 
into a Mai lofs, by offering to abandon. The adion is 
brought upon two policies, both valued ; one on the (hip, 
the other on the freight : upon the latter it is admitted that 
there has been no lofs at all by the capture; and the lofs in 
fad upon the (hip is only 15/. 4/. Sd. per cent. Where the 
affurpd and the underwriters do not agree upon the aban- 
donment, the right of either party can only depend upon 
the«adual (late of things at the time when the notice 
is givenii and when the notice was given the lofs had 
ceafed to be total, and was in fad only a partial lofs,; 
though this was not known till afterwards. Nor does it 
follow that becaufe intelligence was received of a cap<- 
ture, an adion would have lain immediately againft the 
underwriters upon notice to abandon ; for it would be 
incumbent on the affured to make out the fad of a total 
Ipfs, which could not be known.with certainty till a rea* 
fonable time had elapfed to learn the final iffue ; and the 
material fad to be proved is that there was a total lofs 
0t ihi time of the offer to aiamion. The intelligence might 
have come away immediately after the ibip ftrnck to the 

eoemy» 
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enemy, and when other vcffcls were in fight, fo as to 1808* 
render the final iflue very uncertain. And even after an ' , 

rL I . BAlWBRiboa 

actual capture and pctleirion by the enemy, there is the agaftift 
chance of a recapture within a rcafonable time, of which ^*’*’*®** 
the underwriter is entitled to avail himfelf any time at 
leaft before the a£lion brought. If it were otherwife, a 
door would be opened to fraud, in the cafe of valued 
policies, which are generally valued highly, and hold out a 
ftrong temptation to the aflured not to make thofe exer- 
tions to avoid or redeeni a total lofs which would, under 
other circumftanccs, be made. In tiamtlian v. Mm* 
dez (g), Lord Mantfieli enumerates the circumftanccs 
which continue the lof«» total notwithftanding arecapturc : 

If the voyage be abfolulcly loft, or not worth purfuing: 
if the falvage be very high: if futlher expence be 
neceflary : if the infurer will not engage in all events 
** to bear that expence, though it fhould exceed the va- 
lue, or fail of fuccefs/^ &c. He alfo refers to the 
inftances in Le Guidon of a total lofs where the afiured 
may abandon : If the damage exceed half the value of 

the thing ; or if the voyage be loft, or fo difturbed that 
** the purfuit of it is not worth the freight.” Now 
none of thofe circumftanccs exift in the prefent cafe : the 
voyage was not loft, though the (hip was carried by the 
recaptors into a port a little out of her courfe, where ihc 
was known to be in fafety ; and in fa£): ihe did after* 
wards perform her voyage, and earned all her freight, 
and the falvage is very low. Lord Mansfield further 
fays, that the a^ion muft be founded on the nature of 
the plaintiff’s damnification, ak it really is at ihe tjpe 
aftheaElion brought for that ** it is repugnant, upon a 
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contrft6t of indeirinity, to recover as for a total loH^r 
<< when the Snal event has decided that the damnifica- 
tion in truth is an avirage^^ or perhaps Ho lofs at ail.” 
The plaintifF might not know that the lofs was only partial 
when he offered to abandon ; but the matter on board knew 
the fad : and where the matter is a part owner, as it 
frequently happens, a different rule mutt be laid down : 
for the ignorance of his partner, or of his agent on fliore, 
who procures the affurance to be made, certainly can* 
not entitle him to abandon upon a fuppofed fad, the 
contrary of which was known to him at the time the 
offer to abandon was made : which fliews how dangerous 
and difficult a rule it would be to proceed upon the fup- 
pofition of any of the parties, and not upon the fa£l. It 
may be admitted that if both parties agree to treat the 
cafe as a total lofs, and the underwriter pay his tnoney, 
it will bind both ; as in Da Cofta v. Firtl^ (a). And there 
is a mutual confideratiori to fuftain fuch an agreement, 
though it (hould turn out to have been made upon falfe 
intelligence v for the affured ceafes to labour for the (hip, 
and the underwriter takes that labour upon himfelf, upon 
the chance of matters turning out more favourably for 
him. The Cafe of Gofs v. ff^ithirs ( j) Is very dittinguifh- 
able from this ; for the fhtp there was fo much di(abled 
by a ftorm previous to her capture as to be incapable of 
proceeding on her dettined voyage without going into 
port to refit : and part of the cargo having been thrown 
overboard during the ftorm, and the reft fpoited while 
(be lay in Milford Having and before (he could be refitted, 
th^ voyage was entirely loft at the time of the offer to 
abandon* Lord ManfUld fays that the lofs continued 
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total as to the deftrii£)ion of tho voyage ; and a recovery 
of any thing could only be had upon payment of more 
than half the value. With refpefi to the policy on freightj 
the whole of which had been earned, he referred to 
McCarthy v. Jbel (tf), as in point to (hew that nothing 
could be recovered ; the whole freight having been 
earned, and confequently no lofs. within the policy. 
That cafe was ilronger than this, becaufe the offer to 
abandon was made during the continuance of the Ruffian 
embargo, which was afterwards taken off ; and being a 
chartend (hip, the ficight could not be due to the under* 
writers to whom the fliip was abandoned and alTigned, 
becaufe it grew upon a contradl which wasperfonal, and 
the new (hip owners were not obliged to bring home the 
cargo. But as the lofs was not total at the time of the 
a£lion brought, and the underwriters had not done any 
thing to fix it on themfelves, the plaintiff McCarthy could 
not recover. )\t any rate the prefent plaintiff cannot 
be entitled beyond the amount of the partial lofs paid to 
him before the a£iion brought. 


i8o8. 
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Scarletti in reply, maintained that the a£\ion would 
have lain againft the defendant to recover a total lofs at 
the time of the original abandonment ; for on the proof 
of* the firft intelligence, it would be taken that the cap* 
ture continued ; and it would lie on the underwriter to 
prove the recapture, and that the (hip was reftored to 
the owner, and was again ptofecuting the voyage infured. 
The cafe of a captain part owner might make a diftinc* 
tion \ but that is not the prefent cafej and here there is 
no fraud imputable to the plaintiff. In McCarthy v. 
Mel the Court went on the ground that the if 2^n]|^ 
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to the plalntiffi (for in fad there was no lofs of the thing 
infuredj which was freight^) arofe from his own ad, and 
tM>t from any peril infured againd* If there had been 
no abandonment, or if the fame underwriters had infured 
both fliip and freight, no quellion could have arifen* 
But here there has in fad been a lofs, and that by a peril 
infured againft i and the only quedion is, whether it (hall 
be deemed a total or only a partial lofs ; there having at 
one time been a total lofs, and the offer to abandon 
having been made bona fide while the plaintiff had reafon 
to believe that the lofs continued total. 


Lord £ll£MBorough C. J. This is a cafe, which, 
though new in fpecie, is by no means new in principle. 
And though Lord Mansjitld faid, in Hamilton v. Mendez^ 
that he would not give an opinion how the cafe would be 
if the (hip were redored in fafety between the offer to 
abandon and the adion brought, .yet there can be no 
doubt from the whole of his reafoning on that cafe what 
his decifion would have been under thefe circum (lances. 
The fafts here are that the (liip was captured on the aid 
of September f an.d recaptured on the 25th ; after which, 
the plaintiff having received intelligence on the 30th 
of the capture, but npt of the recapture, gave notice of 
abandonment on the 31 d ; which he perfevered in after 
the 6th of OShber^ when news of the recapture arrived, 
and that the (hip was fafe in a port of Ireland ; but 
which notice the underwriters did not accept. And 
now it appears that indead of a total lo(s, there has been 
a fmall partial lofs of 13/. and a fradion, for falvage and 
charges on the policy on freight, and 15/. and a frtAion 
on the Arp poKcy, and that no damage whatever was 
fudained by the Aip while in the poffeflion of the enemy. 

And 
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And the queftion is, whether that 'whicli in the rcfult 18081 
turns out to be Xnly a partial lofs to a trifling extent lhall, 
bccaufe of the notice of abandonment given when a* 
total lots appeared to exiii, be now recovered as a total 
lofs ? To give efFeft to fuch an attempt would griev« 
oufly enlarge the refponfibility of underwriters : it would 
be to make them anfwerable, not for the adlual lofs fuf- 
tained by the afltired whom they have undertaken to 
indemnify againft the rifles dated in the policy, but for a 
fuppofed total lofs, which had in ceafed to exid. It 
has been faid in argument, that the ofler to" abandon 
having been rightly made at the time, a right of adlion 
veded in the aflured, which could not be defeated by the 
fubfequent events. But that propofition is not only not 
true in the whole, but it is not true in its parts. The 
efFedt of an offer to abandon is truly this, that if the offer 
appear to have been properly made upon certain fuppofed 
fadls, which turn out to be true, the aflured has put 
himfelf in a condition to Mnfid upon hk abandonment : 
but it is not enough that it was properly made, upon 
fadls which were fuppofed to exid at the time, if it 
turn out that no fuch fadls exided, or that other 
circumdances had occurred which did not judify fuch 
abandonment. It may be faid to be properly made upon 
notice received, and bona fide ertdited, by an affured, 
of his diip having been wrecked, whether fuch inttIH* 
gence were true or not, and though the letter conveying 
it turned out to be a forgery 5 and yet clearly no right of 
adlion would ved in him founded upon an abandonment 
made upon falfe intelligence, and without any thing lu 
fa£l to warrant the giving of fuch notice. What is an 
abandonment more than this, that the aflured having 
bad notice of circumdances, which, if true, entitle him 
7 * 3 to 



CASES IN MICHAELMAS TERM 


S4* 


i8o8» 


Baxi^bktdos 

agaiufi 

KsUitoii* 


to treot the adventure as a total lofs^ he, in contempla- 
tion of tbofe circumftancesi cafts a defperate riik on the 
underwriter, who is tp fave himftlf as well as he can. 
$ut does not all this prefume the exiftence of thofe fa£t$ 
on which the right accrues to him to call upon the un- 
derwriter for an indemnity : and if they be all imaginary, 
or founded in mifconccption, or if at the time it had 
ceafed to be a total lofs, and there be no damage to the 
aiTured, or at lead if the only damnification arife out of 
the very aft, (the recapture,) which faves the thing in- 
fured from fufiaitiing a total lofs ; the whole foundation 
of the abandonment fails. It is then faid that if the 
right of abandonment once veded and be exercifed in 
time, it cannot be deveded by fubfequent intelligence of 
other circumdances or different events. But the cafe of 
McCarthy v, /W (hews the contrary ; for there, though 
the notice of abandonment were well made at the time, it 
vras not only deveded by fubfequent circumOances, but 
by circumdances which happened after the notice of 
abandonment had been given. Next it is contended that 
by the recaptors taking the fnip into a port in Ireland the 
right of abandonment was revived, or a new right 
created ; for I do not exactly underdand whether this be 
snlidcd on as an entire and diHxnft caufe of abandon- 


ment, or* as conneftefei with the antecedent capture and 
recapture. Now if it grew out of the recaptuie, let us hear 
what Lord Mansfield faid upon that fubjeft in Hamilton 
V. Mendez. It does not, he fays, ceafe to be a total lofi^ 
becaufe of the recapture, if the voyage is abfolutely 
loft, or not worth purfuing [here the voyage was not 
Ipft, and ivas worth purfuing, and was purfued with 
clBfeft ;] If the falvage is very high [here it is very 
trifling if further expence is neceflaiy } if the infurer 

will 
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vill not engage in all events 40 bear that expence/’ See. 1808* 
But here the further cxpcnccs w/srclittlc or nothing be- bawrirgi 
yond the falvage, and all the lofs has been adually paid 
into the plaintiff ’s hands. If after the recapture the (hip 
bad been carried into a port abroad, and a fale had be- 
come inevitable, becaufe nobody would fecure to the 
xecaptors tlfeir i-8th, it might have been deemed to be 
a total lofs: but that is not the prefent cafe. What 
was faid by Lord Mansjield^ however, is fufficient to 
(hew that in 4 he cafe of a capture and recapture, it docs 
not neceffsurily follow that the affured is entitled to aban- 
don as for a total lofs ; but it depends upon circum- 
ftances ; and none of the circumftances etuimerated by^ 
him exiff in the prefent cafe. I cannot however confider, 
as at prefent advifed, that the right of abandonment relates 
only to the a£lual (late of things at the time of the offer 
to abandon made. If it were neceffary to the decilion of 
this cafe, I ihould willi to have that point well considered. 

1 am not difpofed to enlarge the grounds of abandon- 
ment againft underwriters, a privilege which, every body 
knows, has been much abufed. In almoft every cafe of a 
valued policy it is the intereff of the affured to abandon ; 
and therefore it behoves the Court to watch every fuch 
cafe, and in no inftance to enlarge that which in the 
nature of the thing is only a partial, into a total, lofs. It 
might as well have been faid in McCarthy v. Abel^ that 
having been once a total lofs, it mult continue fo : but 
the Court held otherwife ; and that cafe is not did in- 
guiihable in this refped; from the prefent, except that there 
eventually there was no lofs there of the fubjefi -matter 
of the infurance, and here there is only a partial lofs : 
but I can fee no difference whether that wBich fpr a time 
iva4 a total lofs ccafcd altogether by fubfequent events to 
Z 4 be 
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i8o8« be any lofs at all^ or whether it be reduced by fubfe^ 
— quent events to fo fmall a lofs as there is in the prefent 

Bainbaidgs * * 

' agatnft * cafe. We mud look» as we lately faid in Geifall v« 
Boldera (a), to the real nature of the contraA in a policy 
of^infurancei which is nothing more than a contra£i of 
indemnity ; and therefore, though there was a total lofs 
there, as it might be called, with refped; to the fubje£l- 
matter of the rilk infured ; yet that having afterwards 
intervened between the fuppofed damnification of the 
plaintiffs by the death of Mr. PiV/, and the a£lion brought, 
which adeemed the lofs, it was held that they could not 
recover. So here, as that which was fuppofed to be a 
total lofs at the’ time of the potice of abandonment fird 
given had ceafed, and as only a fmall lofs has been in- 
curred in the falvage; that is the real amount of the 
damnification which the plaintiff is entitled to receive 
under this contra£t of indemniry, and that has already 
been paid by the underwriters, 

Grose J. This is a cafe upon which it is faid that 
Lord Mansfield in Hamilton v. Mendiz pro fe (led to give 
no opinion j but it is very clear what his opinion would 
have been upon the principles laid down by him in the 
fame cafe : and if there be no exprefs decifion on the 
point, we muft refort to principle in deciding it. And 
one of the bed principles upon this fubje£l is that no ar- 
tificial reafoning (hall turn that into a total lofs, which 
in fd£l is only a partial lofs. A policy of infurance is 
only a promife by the underwriter to indemnify the af- 
fured againd lofs by certain rifles : and if fo, how can the 
plaintiff claim a total lofs, when in fafl; the vefTcl infured 




W 9 



iH THE Forty-ninth Year op GEORGE III. 

has performed her voyage, and he has only fuftatned an 
a£tual lofs of 15/. 41. 8^/. per cent, on the (hip, and 13/. 

I IS. ^d. per cent, on the freight infured. The cafe dates 
that which is very material, that the plaintiff had poiTef- 
(ion of the (hip again after the recapture, and before the 
aBion brought ; that (he fuftained no damage from the 
capture, while (he continued in the pofTcfiion of the ene- 
my; and, that (he has been redored and has arrived at her 
port of difcharge ; and that the freight has been received 
by the owners. What pretence then is there for faying 
that this is a total lofs, where no damage has been done 
to the fliip, and only a trifling expence incurred for the 
falvage and charges of the recapture ? We muft look here 
to the time of the a£lion brought to fee whether there has 
been a total lofs of the fubjed: matter to the plaintiff, as 
he alleges ; and it is clear that at that time there was not 
a total but only a fmall partial lofs. 

Le Blanc J. I agree in opinion that there muft be 
judi^ment for the defendant upon this cafe, which though 
new in circumftances is not fo new in principle. The 
main ftrefs of the plaintiff’s argument has been, that at 
the time of the notice of abandonment he had a right to 
abandon. But there is the fallacy of it. It does not 
follow that he had a right to abindon becaufe he had a 
right to give notice of abandonment upon the faith of the 
intelligence firft received. At the time of the capture he 
had a right to give fuch notice ; but at the time when 
the notice was a£Iualiy given the (hip had been recap- 
tured and was carried into Lock Swilley in Ireland^ a port 
of the united kingdom, in the courfe of her voyage home: 
and there is no evidence of any damage fuftained either 
by plunder pf or by mifehief done to the (hip, cargo, or 

crew^ 
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»8o8. cre!ir> which coul4 m^ce it a total lols.. It u impolEble 
^AUutiitDos then to fay that the want of knowledge by the aflured of 

things (hall vary the fafl:, and make that 
. ‘ . a total lofs which is only a partial lofs. None of the 
decided cafes of total lofs come up to the prefent i and. 
not even the cafes put by Lord Mansfield in Hamilton v. 
MindiZa The plaintiff knew of fomc of the circutnffances^ 
but did not kndw them all. The mere circumdances of 
capture and recapture will not make it a total lofs. It 
may often happen that intelHjence is received which will 
. judify the giving notice of an abandonment ; but if cir« 
cumdances fo turn out» that there is no total lofs, it does 
not follow that the affured would be entitled to infift on 
his notice* In McCarthy v. Abel the affured was jufti- 
fied in giving notice of abandonment, but circumffances 
happened afterwards which (hewed that there was no lofs 
of the fubje£l matter. So here, circumftances have 
turned out to (hew that only a partial, and not a total 
lofs, has been fullained ; though the notice of abandon- 
ment were properly given at the time upon the iutelli** 
gence then received. This cafe falls in very much with 
aii exprefiion ufed by the Chief Juffice in delivering the 
judgment of the Court of C. P. in a late cafe of Thel- 
btffbn y. where he fays, it is true that a 

capture limply proved ellabli(hes a total lofs} but when 
the plaintiff in the fame breath proves a recapture, there 
is an end of the capture and total lofs, and the plaintiff 
is entitled to a partial lofs only.? So here, though a 
capture were proved, yet it alfo appearing that there wad 
a recapture \ unlefs it be alfo (hewn that, notwitbftand- 
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|ng tbe recapture, it ftp continued » total lofs, it is only i8oB. 
a partial lofs. ' 

agdinft 

Vbimov* 

Batley J. The cafe ha« been fo fully dtfcufled that 
I can add nothing to make It more clears A policy of 
infurance is only a cOntradf of indemnity^ and any thing 
which tends to (hew that an afltired can recover beyond 
his indemnity is againfl; the very prtncipl<; of the contract : 
and here it would plainly lead to fraud if the plaintiff 
who has in fad only fuflained a partial lofs to a fmall 
extent, coqld recover beyond what would indemnify that 
lofs. But it is faid, that upon receiving intelligence he 
had a right to abandon immediately, 1 agree that it was 
prudent in him to give fuch notice at the time, and if 
things had ftood in the fame (ituation be would have 
been entitled to abandon : but I confider that notice as 
including this implied condition, that things continued 
to ex id as the plaintiff fuppofed they did exift at the time 
when he gave the notice 5 and if any thing happened af- 
terwards to make that a partial, which at one timeovas a 
total, lofs, the ignorance of that fad by the afTured would 
not nidke it a total lofs. The cafe of McCarthy v. AUl 
(liews that fubfequent fads will vary the right of the 
party to abandon as for a total lofs, when ultimately no 
lofs is incurred within the policy. Suppofe a capture, 
and the captors afterwards give up the (hip, and (he 
purfues her voyage as before, and the a{rttred receiving 
intelligence of the capture, but not of the releafe, give 
liotice to abandon; yet if the voyage be afterwards 
performed, would that entitle the affured to make it a 
jtotal lofs, when he bad fuftained no adual lofs at all, 
though the. voyage might have been a little delayed? 

Yet that would (hew that chcumftances happening after 

a total 
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a total lofs once exiting may take away the right to 
abandon. Then if the fa£l be that at the time of the 
notice to abandon giveh) it was not a total, but only a 
partial, lofs, the giving fuch notice could not entitle him 
to abandon as for a total lofs. By deciding that in all 
thefe cafes the right of the party to abandon (hall depend 
upon the a£tual circumftances of the cafe, and not upon 
thofe which are merely fuppofed to exid: at the time, no 
injuftice will be done^ and it will make the policy that 
which it ought to be, and really is, a contra^ of in- 
demnity. 


Poftea to the Defendant. 


French, Clerk, againji Trask;. 


Prohibition 
granted on affi- 
davit that Che 
defendant (to a 
libel for tithes 
in kind in the 
fpiritu^l court) 
tnfwercd onoutb 
or pleaded a, mo. 
dus; witisouc 
its appearing 
that the modus 
was regularly 
pleaded below, 
fo as to be put 
in iffiic there. 


^HE plaintiff, reftor of Odcombe In Somerfetjbire^ li- 
belled the defendant, a parifhioner, in the confiflorial 
archdeaconal ^ourt of Wells for tithe in kind : and Dam» 
pterin a former day moved for a prohibition upon an 
affidavit that the defendant had anfwered on oath or 
pleaded in the faid court to the faid liber a modus of 
4or. payable at Eajleriox the farm of which he was pof- 
fefied, in lieu of tithes and ecclefiaftical dues in refpe£f of 
the fame, which he had duly tendered to the reflor, who 
refufed to accept it. 


Barrow now (hewed caufe, and obje£led that the de- 
fendant had only jput in an anfwer of a modus in the 
court below, but had not regularly pleaded it; and that 
there was a diftin£kion recognized in the prafkice of the 
ecclefiaftical courts between thofe two ftages of proceed*. 
ingi confcquently this application came too foon ; for 

before 
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before plea there could be no iiTue, and it could not be 
told till then that the ecclefiaftical court wag proceeding 
to ivy the modus! And he cited Stone y. Hardwood {a)^ 
and Boughton v. Hujller{b)^ as in point. And to a quellion 
by the Court, whether the fuggellion were not verified here 
by afHdavit ; he anfwered that it was not. (But Dampier 
faid, that the time was not out for verifying it.) He alfo 
referred to a cafe of Siainbank v. Bradjhaw{c) in laft Eajler 
term ; which at iirft was fuppofed to have been like the 
prefent; and that the Court had refufed a prohibition 

(j) Rfp. temp. Ilardw. 357. 

(A) Tr. 1 Geo. 1. r. B. R* 3. G'zvUVm's Cafes, 951. “ Suit in the 
fplrituai court for tithes ofloppings of trees. The defendant by his an- 
Twer in that court had alleged that the trees were above j^o years growth, 
and therefore not tleheable : after which he moved in B. R. for a ]>rohl< 
bition, fuggeOing tlio matter contained in his anfwcr in the fpiritual 
court, with an affidavit of the truth of it. Tbc Court denied a prohibi- 
tion } for the party ffiould have pleaded this matter in the rplritual court, 
and have produced an affi'lavit that the Court had refufed to receive fuch 
plea.” And 2 Ld. Ray. 835. Far. 137. and a lap, 643. were cited. 

{c) It was Rated in that cafe, by the party moving for the prohibition, 
that there were two qucRions raifed by the proceedings before the eccle- 
fiaftical court, which that court had no jurifdiflion to try; iR, Whe- 
ther a certain part of the land in refpedl of which tithe o# hay and agiR. 
ment tithe were claimed was within the pariffi ; and, zdly. Whether 
certain other land were lay land, i. e, hard dry land, in oppofition to na. 
tural meadow or moiR land, and whether it were covered by a modus* 
But there was great doubt upon (hewing caufe whether, upon the face 
of the proceedings brought before the Court by the fuggcRion, and upon 
the face of the fentence, thefe fadts had been hi iflue below: and 
finally Lord Ellenhorougb C. J. faid— This is an application after fen<« 
fence. But it does not appear from the fentence, nor from the fug* 
geRion, that the Court below have proceeded to try the qucRion of the 
boundary of bhe parifh. And as to the queRiqii whether the land- were 
natural meadow or not, the party applying for a prohibition fhould have 
come before fentence : for if lie will lie by and fuffer t!ic fadl to be tried 
belowi it is too late to come after fentence. 

5 
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3S<^ 

l8c8* beeaufe the mocfus had not been put m iflue by pleading 

■ — it belour. Bat Le Blanc J. obferved that that was after 

fentcnce: and JSny/ryJ.faid that it could not be permitted 
^ Tmagic, ^ party to take the chance of a. trial below, and when 

that was decided againft him to come to this Court and 
obje£i to fuch trial (n). And finally 

Lord Ellenborough C. J. faid (and ihc reft of the 
Court agreed) that there mufl: be a prohibition in this 
cafe ; for it appeared that there was nothing to try in 
the court below but the modus infilled upon in the de- 
fendant’s anfwer* 

Rule abfolute for a Prohibition 
as to the Trial of tUb Modus. 

(tf) Vide OJleyv^ IVhitckallf Bunb. 17. 


TueJ^y, 
INvo, 2sd. 


Hodson and Mart his Wife againft Sharpe and 
Another. 


A leflTee of land 
in tl>e Bedford 
Level cannot 


plaintiffs declared in covenant, that one 
Welhi being fcifcd in fee of the demifed tenements 


tionty hfs'land- Norfolk^ on the 8th of September 1798, by 

lordforabrea-h indenture of that date, demifed the fame to ihe defend- 
of covenant in . 

pot repairing, ants for 1 J ycatSf under certain covenants to keep the 
^vaH'by^he prcmifcs in repair, &c. That ^r//r afterwards on the 
fciy.Vorwant lath of i8of dcvifcd the rererfion of the pre- 

uu j"Vu!h'I'a plaintiff Mary in fee, and died, &c. : and 

enaoing that then alleged a bres^ for non>repair, &c. To which the 

« nu leafe, &c. 

fhuuid be of defendants pleaded, amongll other matters, that tbc lan^ 
the time it * intended to be demifed by virtne of the faid indenture^ 

fliould be 

** regiftcred,” not avoiding It as between the parties themfclves, bat only poftpoeing ito 
priority with refpe^i to fttbfequenc mcumbrancera, regiftering their thUs before; 

before 
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before the making thereof, was parcel of the 95,600 acres 
mentioned in the ftat. 15 Car. 2. c. 17. for draining the 
Bedford Level and incorporating the adventurers by the 
name of the governor, bailiffs, and commonalty of the 
company of confervators of the Great Level of the fens, 
and giving them a common feah By / 8. of which it 
was ena£ted that all conveyances by indenture of the faid 
95,000 acres, or any part thereof, entered with the te- 
giftrar (one of the officers named in the corporation) in a 
book to be kept for that purpofe, fhoold be of equal force 
to convey the freehold and inheritance of the fame as if 
by indenture inrolled within 6 months of record at Weji^ 
ntinfler : and it was further enabled that no leafe, grant, 
or conveyance, of the fame (except leafes for 7 years 
or under, in polfeifion) (hould be of force but from the 
" time it {hould be entered with the faid regiftrar as afore- 
faid, And then the defendants averred that the faid 
indenture bath at no time vvbatever biiherto been enter- 
ed with the regiftrar for the time being, appointed by the 
corporation, in manner and form as required by. the faid 
aft ; by reafon of which the indenture is of no force. To 
which there was a general demurrer. 

: Be/l, in fupport of the demurrer, contended that the 
leafe, though invalid till regifiered, as agalnil third per- 
fons claiming adverfely, Was yet binding between the 
parties themfelves, notwithftanding the words of the aft, 
that no leafe, &c. (except leafes for 7 years or under 
in poiTeifion) (hould be of force but from the time it 
foould be entered with the faid regiftrar for that only 
means of no force as againjl third perfons. [The Court 
then faid they would hear what could be urged againft 
that conftruftion i for the general objeft of this and 
X other 
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other z&s of the like kind was to give notice to third 
perfonSf and thereby prevent frauds.] 

Burrell contra relied on the politive words of the a£l, 
that no leafe (fuch as that in qutftion) (hould be of force 
but from the time of regidering it: and. referred to Doe 
\\ Barber (a), where it was held that the leiTee of a rec- 
tory houfe, the leafe of which had become void under the 
ftat. 13 Eliz, c, ao, by the non-re(idence of the rector, 
could not recover in eje£lment even again (1 a ftranger 
who had entered without licle : the words of that ftatute 
being that no leafe (hall endure any longer than while 
the leffor fliall be ordinarily refident, &c.; but that every 
fuch leafe, Zcct immediately upon fuch abfence (hall ceafe 
and be void.” 


Lord Ellenborough C. J., That was an aftion 
againd a ftranger to the title of the lefTor, and therefore 
the defendant was not eftopped from difputing it : but in 
Cock v. Louley {h)y which was an action for ufe and oc- 
cupation by a re£lor againfl his tenant of tho glebe lands, 
the defence attempted to be fet up was that *the reflor 
had been fimoniacally prefented, which would have 
avoided bis title to the xtGtory : but the Court agreed 

^a) % Term Rep, 749. 

(b) 5 Term Rep, 4. and Vide Blake v. Fojler^ 8 Term Rep* 487. and vide 
Graham v. Peat, i Eaft, 2^,9 where one in polfeifion of glebe under a 
a leafe void by the ftat. 13 Elia, e, ao., by reafon of the rc£ior*s non* 
rcfidence, may yet^aihtaiii trerpafs upon his pofteftion againft a wrong- 
doer. But in Frogmerm v. Seottf % Eajt^ 467 it was held that a redor, 
Whofe own leafe was avoided by his non-refidence, might recover in 
cjeament-againil his own kiTee. The leafe, however, was there held to 
be void on another ground, as having been made to a fpiritual perfon 
^ainft the provifton of tlie flat. %i lU 8, r. 13. / 3. 


that 
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that it was a univerfal rule, that a. tenant {hould not be 
permitted to fet up any obje£\ion to the title of his land- 
lord under whom he held : that this was not a inere tech- 
nical rule, but one founded in public convenience and 
policy. Here the lefTee has had all the benefit which he 
could derive under the Jieafe ; and now he fets up an ob« 
jeflion to itp that it is not reglftered ; which he (hall not 
he permitted to do* The no doubt meant for the 
proteflion of titles that leafes and conveyances within 
this diftrid; (hould be regifteredp that every perfon inte- 
itfted in the inquiry might know in whom the title to 
any fuch land was : and therefore as againft perfons who 
have been deceived by the on\i(Gon to regifter, or even as 
againfl: thofe who, without being deceived, knew that the 
a£t; had not been complied with, atid relied on it, the 
legal objeflion might prevail at law; but not as between 
the parties tbemfelves to the leafe, between whom the a£); 
was not meant to operate* ^ 

Grose J. afTented; 

• 1 

Lb J. The defendant has enjoyed the land 

under the leafe almod to the end of the term, and now 
obje£ls that it is of no validity, becaufe it is not regifter- 
ed : but the obje£l of that claufe in the aft on which he 
relies was to take away the priority of the party whofe 
title was not reglftered, with refpeft to fubfequent claim- 
ants whofe titles were regiftered : but it never was in- 
tended to operate between the parties th*mfelre8,,fo as 
to enable a IciTee who has enjoyed under it to difpute the 
leafe. 
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B AYLEY J. The objcft of this rcgiflry aft is like thaf 
of all others, to protcA the title of third perfei^s \ but 
not to enable the parties themfclves to fet it up againflf 
their own ads. Here too the defendant has enjoyed 
under the kafe during the time in which the breaches of 
covenant were commhted, and thereforei even if the leafc 
were voidt I Ihould have been much difpofed to have 
confidered that he>^wa8 liable on his covenant, as an \n^ 
dependent covenant: but it is not necelTary to decide 
that point) as the cafe is clear oh the other ground; 

Judgment for the Plaxntiffl 

The King a^alnjl The Inhabitants of Aberyst* 

WITH. 

One wijo went JlfCE WILLIAMS was rated as a houfcholdcr to thc 

from home with jt v 

his family for pooi^s rate of the pariffl of Aberyftwithi and not pay- 

nearly a year, hut * * ' 

jeft his affiftant ing thc famc, nor Viewing any caufe why he ihould nor 

tocairyonhis 

burincfsin his to the magiitrates before whom he was fummoned, they^ 

room*6f^the iffued a warrant of diflrefs againft him to levy 4/; i j., thc 

for^his'pur^^^ amount of thc feveral rates within the year; againft 

was parted oST ^^ich watrant of diftrefs he appealed to the Seffions, on 
by laths fiom * * 

the reft, and left the rround principally, that he was not an inhabitant 

the key of tlie ® ^ * r r 

] oufe-doorwsth and occupicr of fuch meiluage, lands, and tenements as' 
bad the garden would make him rateable. The Seihons admitted the 
Ws own hewfit appeal, and ordered the warrant of diftrefs to be qualhed,* 
tobe*rated to’** fobjeO: to thc Opinion of this Court on thc following 

the relief of the 
poor as occupier 

of thc whole The appellant was rated to the relief of thc poor of 
houfe. • ^ ^ ^ 

the town of AheryHwih^ in the county of CardigaA^ in 

A 

eight fereral rales, from nth i8o<^ to Augufi 

7 i4tb 
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I4ih i8o7j amounting in the whole to 4/. i/.; to levy 
which jtwo magiilrateS) upon fummonSy granted a war- 
rant of diilrcfs againft his goodsy dated 2d of OBober 
1807 ; and the diftrefs being madcy the appellant appealed 
againft ity and the Seffions annulled the warrant of dif- 
trefs and the feveral rates; although two of themy the 7th 
and 8th, were made after the time of the return of the 
appellant and his family to his houfe, under the following 
circumftances. The appellant has kept a houfe in Aher^^^ 
•ivith many years ; and having been furgeon of the Cardi-- 
gan militia, was occafionally abfent from home, and 
fometimes his family 5 leaving one J. Francis^ his affiftant, 
in a part of the houfr;. In July 1 806 , the appellant being 
previoufly abfent, his wife and daughter left the houfe, hav- 
ing previoufly had the fame parted off from the (hop by laths 
nailed in the paffage ; fo that Francis had only the ufe of 
the (hop. The family did not return till May 1807 ; and 
during their abfence a Mrs. Hughes^ a perfon with whom 
the key pf the houfe was left, had the garden dug up by 
the fame perfon (a tenant of the appellant’s) who always 
dug ity and who charged the appellant for his work, and 
looked to no other perfon to pay him for it. Mrs. Hughes 
always permitted two perfons, Mrs. Southern and Mx^.Long* 
croft^ont of whom was aparticular friend of the appellant'Sy 
with their fervants, to refide in the houfe (ix weeks or two 
months during the time the appellant’s family were abfent: 
and the appellant’s furniture continued in its ufual fitua- 
tion in all the rooms of the houfe, ready for the reception 
of the family, daring the whole time. Coals were deliver- 
ed into the houle. And all parts of the houfe (faao the 
(hop) communicated with the garden, through which the 
above-mentioned perfons and others entered the houfiir 
The queftion for the opinion of the Court was. Whether 
the occupation of a part of the houfe by Francis during^ 
A a a the 
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the whole time ; the occafional occupation of other partd 
by Mrs. Southern and Mr^. Longcrofl \ the garden being 
cultivated as nfual ; and the appellant’s furniture remain- 
ing in its fituation in the feveral p^rts of the houfe ready 
for the reception of the family during the whole time ; 
was an occupancy by the appellant ? If the Court thought 
this was not an occupancy^ fuilicient to charge the appel- 
ant with the whole of the rates : then^ whether the 
Seffions ought not to have made an order, confirming the 
two lad rates made after the return of the appellant 
and his family, and not have allowed the appeal and an- 
nulled the warrant of difirefs generally. 


Peake and TV. E. Taunton, in fupport of the order of 
Seflions, firll referred to the ftat. 17 Geo. 2 * c, 38./ 7., 
which gives the appeal againfl: a warrant of didrcfs for a 
poor’s rate} and which, they obferved, was the mod 
beneficial mode for all parties difputing the legality of 
the difirefs : for if the party rated be no occupier, be 
cannot fuppofe that his name will be on the rate, and 
therefore cannot be prepared to appeal againft that : but 
the jufiices who grant the warrant, and the ofiicer who 
diilrains upon him, would be liable in trefpafs for an 
excefs of jurifdidlon (/i). Next they argued that the ap- 
pellant was not the occupier of the premifes for which he 
W2fs rated : but that though he were occupier of part, 
yet if he did not occupy the whole, the warrant of dif- 
trefs being for an aggregate fum, for part at lead of 
which he was not liable, would bo illegal, according to 
Milward v. CaJJin (j). [Le Blanc J. The cafe docs not 

^ {a) Milvford v. Cajin, 2 Bloc, Rep. 1331. That was in replevin. 
But where the masiUrates have jurifclidlion, the party rated muft appeal, 
and cannot quenion the propriety of the sate in' an a^ion of trefpafs, 
Htttcbint V. Cbambers, i Burr. 3S0* wa^urent v« 6 %rm Rep. 

fftte 
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ftate what he is rated forj whether for the houfe and land^ 
or for the land without the houfe } and therefore if he 
be rateable at all| we cannot enter into the queflion of 
the quantum.] The Court muft take it upon this cafe 
that he was rated for the whole ; for the SellioDS ftate 
the queftion to be whether the occupation of difEfrent 
parts of the houfe by the different perfons who were fuf- 
fered to^ have a temporary* ufe of it, were an occupation 
of it by the appellant, fo as to charge him with the whole 
of the rates. Now neither the appellant himfelf nor any 
of his fervants or family had any a£lual occupation of 
the houfci nor even the key of it ; npr had the perfon 
with whom the key was left any authority to permit 
others to dwell there : and the occupation of Francis^ 
who was let into poffeffion of a part by the appellant, 
was confined to the (hopi which was partitioned off from 
the reft of the houfe. 

Lord Ellenborough C. J. The appellant muft be 
taken to have been the occupier of his houfe during the 
whole period. He left his home for a time ; but he left 
part of his houfe in the occupation of bis affiftant, who 
carried on bis bufinefs in his abfence ; and the key of the 
houfe was left with a friend, and the garden continued 
to be cultivated for his own benefit as ufual ; to fay no- 
thing of tbf occupation of his friends in his abfence. 
There Is no inftance where a man has been permitted* to 
carve out the occupation of his houfe in the manner now 
attempted ; locking up one room and then another, but 
ufing as much of the houfe as he found convenient. This 
would make a new fyftem of occupation by fubdivifions. 
7his is fomething Uke the cafe of Mx.Egerton{Q)i fome years 

(n) Rex V. St. Mary the Left, Durham^ 4 ^term Rey 477. 
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/ 

ago. As to the other pointy upon the right of appeal againft 
the warrant of diftrefS} (on which the refpondents’ counfel 
had exprefled a wi(h to have the judgment of the Court,) 
we give no opinion upon it, and therefore cannot preju- 
dice the quedion* whenever it may be neceiTary to de- 
tide it. 

Per Curiam^ Order of Seflions quaflied, 

and Rate confirmed. 


Brook and Others, Aflignees, againft Trist. 


J/J/^ ALTON oppofed a rule on the plaintiff to accept 
common bail^ and to deliver up the bail bond to be 
cancelled, becaufe of the infufBciency of the affidavit to 
hold to bail. The affidavit was mide by the bankrupt, 
that the defendant was indebted to the plaintiffs, his af- 
(ignees, in 60L 13/. lod. for intered money under and 
by virtue of an agreement under the hand of the defend- 
ant.” And he cited Jenkins v. Law (^), where the affi- 
davit to hold to bail dated the defendant to be indebted 
<< for damages awarded^ and for cods and expcnces taxed 

and allowed which was held fufficient, without de- 

\ 

feribing the award more particularly, But 


Lprd Ellenborough C. }. faid this was too general, 
without deferibing more particularly the agreement. It 
might as well be dated th^t the defendant was indebted 
fo much for damages for the breach of an agreement And 
the Court would have made the rule abfolute ; 


{a) 1 BoJ, & PulL 365. 


But 
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But Walton then obje£le(i that the application was 
out of time : and Efptnajfe, contra> not being able to 
account for die delay, the rule was difeharged on that 
ground. 
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HE firfl count of the declaration dated, that where- Wierearwiucfl 

as on the loth of May iSo8, at Jvare in the county lo do an d€t jh 

of Hertford^ in confideratlon that the plaintiff at the re- riL^e'^'^^Ii^ordcr 

qued of the defendant had purchafed of him a dack 

containing twelve loads of hay, at the rate of 5/. lor* per 

load, to be therefore paid by the plaintiff to the defend- but without a 

ant, and which dack was to be taken away by the plain- nJcTitli^'rcbo^ 

tiff as he might want it, the defendant undertook and 

promifed the plaintiff that he would deliver to and fuffer 0^^?? de. 

him to take away the fame, as he mbht want it, %vhenhe fucli 

' ’ ^ . om flit n cam ot 

JJjould be iLreunto nquejled. And the plaintiff averred, ic taken advan- 
that though the defendant did deliver to and fuffer the ot judgment 
plaintiff to take awiy one load of the fnd hay which was I6^ 

then and there paid for by the pl«intiff at the rate afore- 
faid; and although the plaintlfi was ready and willing 
to have taken away the rtfidue and to have paid for the demurrer; and 

. , this, though 

fame, &c. \ yet the defendant, not regarding his faid pro- judgment pafled 
mife and undertaking, did not nor would deliver to or whig1i*a*wM”of 
fuffer the plaintiff to take away the refidue of the faid e*x<»tutecK**An(I 


ftack, although he was requeued by the plaintiff fo to do \ but dm^on of the* 
has always hitherto refufed and ftiU refufes ; and on the p«»cbafeof hay 

' ^ by the p'4intiff ' 

contrary afterwards fold and dtfpqfed of the faid refidue of the defend. 

' J J J ant, the latter 

promifed to (fe« 

liver to and fuffer the plaintiff to take It away as he wanted it, wUn requefltd^ an allegation' 
that the defendant, after fuifering the plaintiff to take away a part, fold and difpofod of 
the refidue to other peiloni, fuptnedes the neccflicy ol alleging a requeff to deliver, 
the rtfidue* 

A a 4 thtrtoft 
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thereof teT other per forts ^ without the confent and agairtfl the 
will of the plaintiffs and the faid refidue of the hay dill is 
wholly undelivered to the plaintiff; and by means of the 
premifes the plaintiff loii great profits^ &c. .and was 
obliged to buy other hay at an advanced pricei to wit^ at 
Ware aforefaid. The ftcond count dated, that whereas 
on the faid loth of May in the year aforefaid, at Ware 
aforefaid, in conGderation that the plaintiff^ at the requelt 
of the defendant, had purchafed of him a certain other 
(lack of hay, at the rate of 5/. i6x. per load, to be there* 
fore paid to the defendant, the defendant undertook and 
pBDmifed'the plaintiff to deliver to and fuffer him to take 
the fame, when the defendant Jhall he thereunto afterwards 
requefled. And the plaintiff averred, that although the 
defendant did*afterward& deliver to him a part, to wit, 
one load of the hay, which was then and there paid for 
by the plaintiff at the rate aforefaid, and did requeft of tlje 
defendant to deliver to and fuffier him to take the fame ; 
yet the defendant, not regarding hi> faid promife and 
undertaking, did not nor would, although duly requefted^ 
deliver to or permit the plaintiff to Itoke the reGdue, See. 
but fo to do wholly refufed and (llll refufes : and by means 
pf fuch reiufal, &c, the plaintiff was put to great incon- 
venience and expence, to wit, at Ware aforefaid. The 
requell by the plaintiff to the defendant to deliver the refi- 
due of the hay was laid in the fame manner in other 
fimilar counts. 

And after judgment by default, and a writ of in? 
quiry executed, it was- moved, on a former day, to 
arreft the judgment, becaufe the requeft was not fpeciff- 
cally alleged with a venue, as it ought to be where a re- 
queft in fa£l is neceffary to give the plaintiff his caufe 
t>f a£lioQ| 98 it was contended to be in this cafe. 

Eof 
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For which were cited Peck vr Methold {a\ and Back v. 
Owen (i). 

Efpinaffe now (hewed caufe. As to the firil counti it 
alleges a fate of the hay to the plaintiff, and that the de- 
fendant deltvered one load of it> but would not fuffer the 
plaintiff to take away the refiduei but fold and difpofed of it 
to other perfons ; which is a fufficient breach of the con- 
traft, without alleging any fpecific requeft to deliver it, 
fuppofing the requeft were not formally alleged in this 
cafe, [l^ord FAlenborough C. J. There is clearly a fuffi- 
cient breach laid in that count ; for by the defendant^^s 
felling and difpofing of the reft of the hay to other per- 
fons, he difqualified himfclf from delivering it to the 
plaintiff 5 and therefore no requeft was neceffary. The 
queftion then turns on the fecond count.] There is a 
fpecific allegation in the fecond count, that the plaintiff 
did requeft of the defendant to deliver to and fuffer him 
to take away the hay. But even if that were informally 
laid for want of a particular venue ; yet as the count 
ftates a complete contrafl of fale, and that the defendant, 
after delivery of a part, did not nor would deliver to or 
permit the plaintiff to take away the refidue 5 that is fuffi- 
cient, without alleging any requeft ; which after a fale 
was not neceffary to be made in order to veft the property 
in the plaintiff. And he referred to Zo 7 t/e v, A^rby (c), 
that where a precife requeft ought to be, and is alleged, 
but without any venue, and non affumpfit pleaded, which 
is found for the plaintiff, it is fufficient : fo this is cured 


BoWDtLb 

agaifijt' 

Parsomi*/ 
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by the ftatutes of jeofails (a), being after judgment by d^» 
fault and inquifition. 

Cowley f in fupport of the rule, relied on the cafes before 
mentioned, to (hew that where any thing is promifed to 
be done, upon reqnejl^ it is neceffary in an aftion for a 
breach of the promife to allege with a venue a fpecial re* 
queft made: for the want of which allegation the judg* 
ment was reverfed on error, in Peik v. MethoId(J?\ and 
in Hayes v. Warren (c). The fame objeftian prevailed on 
general demurrer in v. Otven[d)^ which was fince the 
ft. 4 Ann. c. i6. for the amendment of the law; and both in 
that cafe, and in Wallis v. Seott(e), it was held that the ge* 
neral averment, that the defendant had not paid the money, 
pT done the thing promifed, although requejled fo to do, is 
not fufficient, without a fpecial requeft laid. And he 
denied that this defeat was aided by the ftatute of Anne 
or any of the (latutes of jeofails, being after judgment by 
default and a writ of inquiry executed : the ftatute of 
Anne extending (/) toproteft judgments by default againft 
fuch objeAions only as are remedied after a verdi£l by 
the ftatutes of jeofails, and not againfl: fuch as are cured 
by a verdid at common law. But where, as in this cafe, 

(a) Thq flat. c. i6. / s. for the amendment of the law, ex« 
tends to judgments by default and writs of inquiry executed thereon, 
which, it fays, (hall not be ftayed or reverfed for any defett which by 
former ftatutes of jeofails would have been cured by verdi^. And vide 
the feveral defedh in pleadings which arc cured by the ftatutes of jeofails, 

I Saund. azS. note i. by Mr. Serjt. Wxltiamu 

(^) 3 Buljir. 497. (tf) ^ Stra. 933. 

{d) 5 7erm Rep, 509. (0 i Stra, 

(/) Vide Mr. Serjt. WiUlamC^ note to Stcunel x Sauml. 2 x 3 , 
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the promife depends upon the doing of fometbing by him tdot. 
to whom the promife is made, the omitting to aver the 

Bowde&Ii 

doing of that thing, which would be cured by a verdidi 
at common law, is a fatal obje£iion after judgment by 
default ; as was held in Collins v. Gibbs {a ) ; where Lord 
Mansfield faid, that an objedion by a defendant, in arreli 
of judgment by default, was e3(a£tly the fame as if it had 
arifen on demurrer. And here the omitting to give a 
venue to the allegation of the requeft is the fame as if 
no requeft had been laid, according to the cafes before 
cited. 


Lord Ellenborough C. J. It appears to me that the 
fecond count is fufficient to fuftain judgment for the 
plaintiff, as well as the firft. The queftion* comes mow 
to be confidered by us after the ftat. 4 Ann. c. 16. for 
the amendment of the law ; the firft feflion of which 
enafts that in all cafes where any demurrer (hall be 
joined, &c. the Judges (hall proceed and give judgment 
according as the very right of the caufe and matter in law 
Jhall appear unto them^ nvithout regarding any imperfiSlisn, 
cmifiion^ or defied in any writ^ fjfr. declaration^ or other 
pleadings €5!^. except thofc only which the party demur- 
ring (hall fpecially and particularly fet down and exprefs 
as caufe of demurrer; notwithftanding that fuch imper- 
fedlton, omiffion, or defeff, might theretofore have been 
taken for matter of fub():ance, and not aided by the ftat. 
27 Eliz. €. 5. : fo as fufficient matter appear in the faid 
pleadings upon which the Court may give judgment ac^ 
cording to the very right^of the caufe*^ Now it is admitted, 
according to what was faid by Lord Mansfield in Collins 
V. Gibbs^ that this being a motion in arreft of judgment 


( 0 ) % Burr» S9(|. 
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iBo8. to be confidered exadly the fame as if the quedion 

— ^ Ifad arifen on general demurrer. Then what does the 

ftatute fay upon the fubjed: : after fpecifying the want'- 
f Ajisom. fcveral matters of form, ©r which no advantage or 
exception (hall betaken, it^proceeds to fay that << the 
Court (hall give judgment according to the very right oj 
the caufe as aforefdid^ without regarding any fuch imper- 
fefftons, om!(Iion$> or defe£):s, or any other matter of like 
nature, except the fame (hall be fpecifically and particu** 
larly fet down and (hewn for caufe of demurrer.” Now 
is not the oiniflion to repeat a venue (for it mud be al« 
ja^ays remembered that there is one venue well laid in 
the declar-dtion,) a lefs material omiflion than the want 
of alleging prout patet per recordum, where a record is 
pleaded ; which is one of the indances fpecified where the 
omidion (hall not be taken advantage of without being 
fpecially (liewn as caufe of demurrer; for that is an 
omiflion to refer to that by which alone the allegation 
is to be proved : but here the omiflion is of that which 
Ss mere form. It is faid that a requed mud be alleged : 
and fo it is : but then it is faid that it is not duly alleged : 
the imperfeftion however confids only in the want of a 
time and place, where a venue was before laid ; an omifp 
Cion by no means of equal importance with feveral of 
thofe inftanced in the datute. ^ The cafe of Back v. Owen 
is relied on, as having been decided on this obje£lion 
fince the ftatute ; where Mr. Judice Buller faid, << that 
the want of a requed was a fubdantial defend in the de- 
claration, and that where it was neceflTary to allege a 
fpecial requed, the general words, though pf(en requefled^ 
would not anfwer the purpofe.” There was no judgment 
however in that cafe ; but leave was given to amend ; 
uud the cafes referred tq in t{ie ipsrgin of the report, if 

cited 
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Cited by him, as fupportmg that pofitioiij are all before 
the (latute of Anne. Another Oafe wAs cited of Wallis 
V. Scotty which came on upon general demurrer fubfe- 
quent (0 that ftatute : but there judgment was ultimately 
given for the plaintiff when the Court was full. . And 
though one of the Judges in the fir ft inftauce threw out 
an opinion, that where a requeff was by law neceffary, 
(which he thought it was not in that inllance) the gene- 
ral averment would not be fufficient, but it muff be par- 
ticularly fet forth, that the Court might judge whether it 
were fufficient : yet it is to be obferved, that the healing 
operation of the ftatute of Anne was not prefehted to the^ 
confideration of the Court. Nor was it fo in the cafe of 
Bach V. Owen ; for if it had, I think the objedlion there 
ntuft have been overruled *, becaufe it was not only an ob- 
je£i!on of like nature, but of lefs force than feveral of thofe 
ftated in the ftatute. In this cafe there is an allegation 
of a requeft, which it is admitted would be fufficient if 
time and place were laid with it $ and 1 am of opinion 
that the want of thofe fince the ftatute is not a fufficient 
objeflioii in arreft of judgment. 




i8o8. 

BoWDItC. 

againfi 

Parson 


Grose J. declared bimfelf of the fame opiniom, 

Lb Blanc J. A requeft is ftated ip the fecond count j 
and the only queftion is whether the omifllon of aflign- 
ing time and place to that requeft be matter of fubftance 
or of form. There is a venue laid in the count : and as 
to the time and place of the requeft> if ftated, it would 
not be neeeflary to prove them. The true principle of 
venues is well ftated in Uderton v. lldtrton (a), ia C. B. ) 

(a) z H, Blac. i6i, a. 

and 
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Sind, according to the doArine there laid- down, the gene^ 
ral venue would have drawn after it all tranfitory matters 
fiated in the declaration. Clearly therefore the want of 
alleging time and place to the requeft is only matter o£ 
form, and is not fufficient to arreft the judgment. 

Bailey J. of the fame optnitm 

Rule difcharged. 


1808. 


agMitf 

ilBtONBb 


WAy, PaXtoJj and Others azainji Sir Home Popham 

Jftv. aStb. * ■ 

and Another. 


After judgment 
for the defend- 
ant on demur- 
rers to certain 
fpecial pfeas, 
there may be 
judgment of 
nonfuit againft 
the plaincitf for 
not proceeding 
to trial upon 
ocher general 
pleas on which 
ilTues were 
joined. 


^H£ declaration coniifted of feveral counts in debt, 
fome upon fpecialties, and others upon fimple con- 
trafts. To the former the defendants pleaded non eft 
fa6tum and certain fpecial pleas : to the latter, nil debent. 
The plaintiff demuned to the fpecial pleas, and the de- 
fendants had judgment thereupon {a). And on the pleas 
of non eft faAum and nil debent iffues were joined : and 
the plaintiffs not having proceeded to trial on thefe iflnes, 
judgment, as in cafe of nonfuit, was moved for ; which 
was oppofed by 


Burrough, on the ground that a plaintiff can only be 
nonfttited on the whole record j and fince the ftatute 
4 Ann. c. 16. allowing doable pleading, where there has 
been final judgment entered for a defendant on part of 
the recArd, which can only be when the plaintiff is tn 
court. It is incongruous afterwards to enter a judgment 
tA nonfuit,' which goes to the whole record, and affumes 


' the 
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the plaintiff to be out of court. Nou^ the judgment on 
the demurrers is a final judgment; the. defendant 
having judgment for his cods by ftat. 8 Csf 9 3. 

e. II* ; and after that the plaintiff cannot be nonfuited. 
Bro. tit* Non/uitf ^/* 31* (which cites 14 8. 231 24* 

and Co» Lit* 13P* 

Holroyd denied that there would be any iocongruityi 
where judgment is for the defendant upon fome of the 
pleaSi and after that he is fuffered to depart without 
day. At common law^ even after a verdi£t for the 
plaintiffi if a day were given him on continuance} and 
he did not appear^ he might be nonfuited ; which was 
remedied by the ftat. 2 H. 4. r. 7.'; and fo it continued 
after that ftatute upon demurrer in law joined. Co. 
Liu 139. Here the judgment of the Court on the 
demurrers was an interlocutory judgment} that the fpe* 
cial pleas were good ; but the Court will not give final 
judgment till all the pleas are difpofed of. For till the 
final judgment the parties have day by the roll} as it is 
faid in Metcalf \ cafe (o). And it is there faid to have 
been held in i H. 7. 2. b. that if the defendant be ad- 
judged to account} and they are at iffue before auditors} 
and the inqueft be ready to pafs, and the plaintiff 
make default; mvi Jball the plaintiff he nonfuit^ and 
ihall not be received after}’’ Sccm And this is not like 
other a£tions where the plaintiff has once judgment to 
recover.” Now here a day was given after the judg- 
ment on the demurrers for the defendants to appear and 
try the iffues; and they} not appearing at the day} muft 
be nonfuited.. The judgment on the demurrers to the 

(tf) IX Elf/. 49. 

picas 
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i 

1 8o8. plead to the fpecial counts is not that the defendants (halt 
J ^ recover their cofts $ but that as to the matters in thofe 

Paxtom 

counts the defendants (hall go without day. 

The Court faid they would confider of it: and two days 
afterwards 


Lord ELLENBoa.ouGH C. J. delivered their opinion. 
The queftion in this cafe is^ Whether it be competent 
to the Court to give judgment as in cafe of a nonfuit in 
the lituation in which the caufe now (lands ? The de^ 
claration conGfted of feveral counts in debt ; fomre upon 
fpecialties, and others upon Cmple contradl demands^ 
To the fpecialties the defendants pleaded non eft fadlumj 
and certain fpecial pleas; and to the others they pleaded 
nil debent. The plaintiffs demurred to the fpecial pleas^ 
and upon thofe demurrers the defendants had judgment. 
Upon the non eft fadnm and nil debet iffues are joined ; 
and the plaintiffs now contend, that as there is adjudg- 
ment upon the record in favour of the defendants^ a judg- 
ment of nonfuit cannot legally be entered again ft them. 
We are of opinion however that it may. A nonfuit is 
a judgment againft the plaintiffs^for not appearing on a 
day when they are demandable. Thcfe defendants have 
already obtained a judgment, that as to part of the de- 
mand they may go thereof without day : and if the plain- 
tiffs do not choofe to appear to profecute the reffdue of 
their fuit wh^n called upon by the defendants for that 
purpofe,-what incongruity will it introduce upon tl^e 
record to enter I judgment of nonfuit againft them, or 
What right have they to complain of it i They have a 
further day given them in court to profecute the refidue 
of their fuit ; and if they do not appear when demanded 
1 at 
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Et that dajr, hov is it inconfiftedt with the former judg* 
menti of the defendants’ going quit as to part without 
day,} to record that the plaintiffs, although folemnly de- 
manded, came not, but made default } end to adjudge 
thereupon that the defendants fliall go without day as to 
the refidue alfo ? We are therefore of opinion that we 
hare power to gire judgment of nonfuit, and confequent* 
ly that this rule Chould be made abfolute. 


1808. 

IfAMTGir 

agam 0 

For ft AM* 


O^KeLly Sparkes, in Error. 


Satu^daff 

I / qv » 


I^CIRE Facias was brjaught by the defendant in error 

upon a judgment in C. B. againft (y Kelly for i% 6 oL granted an an- 
upon a bond dated the 20th of December 1 8oo» with a own^lil^p pay- 


conditioni reciting that by indenture of the fame date furcr*l?f 

between S. Chiffney and Sparhes^ reciting a grant of an 

annuity by his R. H. the Prince of Wales to Chtffney of afl*gncd by the 

* * ^ , granteeto ane- 

aio/* during the life of his R. H. payable by the treafurer uier, 
of his privy purfe on the four quarterly days therein and a fnrety ’ 
meationedp CiS/yiiey in confideration of i26q/. had with bond”to*ihnf. 


the confent of his R. H. affigned the faid annuity to 
Sparkes g and that it was agreed between the parties that 
O* Kelly fliould give further additional fccurity for the or the tredfurer 

of kii privy 

payment of the annuity by giving the bond in queilion ; purjt, or any 
the condition of the bond was, t/jat if his R. H., or the 
treafurer of his privy purfe for the time beings or any other ?hllrefpeftwe 
perfon for his R» //., or O’Kelly', his hbirs, iSc. (hould pay §“14 
to Sparkes the annuity on the quarterly days mentioned, 


^ . events at la\y 

by the terms of the obligation to pay it, if clie Prince, Are. did not at the ftipujated times of 
payment ; whether or not the grantee or adignce of the annuity had the right or means of 
oompcIUng payment agiunn the principal or his funSs, by reafon of any default of fuch 
grantee or affignee in not prefenting a particular of his demand to the Frtnee's treafurer as. 
required in all cafes within tht (tat. 35 Gee. 3. e. 115, /*. 7. on pain of being ftireclofcd of 
fu^h demand j whateverequitabte claim might be founded by tl^e furcty on foch negle^. 


Vot. X. B 


the 
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the bond ftould b« void, &e. The declaration then fug- 
gefted the iAiia^of the'wfit on the izd of in the 
4g G. 3. on which judgment waa obtained for a breach 
of the conditiofbof the bond before, (which was fatisfied,) 
end tbat after judgment recorered in K 46 G. 3. Sparket 
fued out his writ of feire facias on it, fuggefting another 
breach in non-payment of the annuity, &c. : and then 
fuggefted for further breach, that though his R> H. waa 
ftill living, $uither bis R. H., nor the ireafurer of bis privy 
purfe^ ife. ntr any efber perfint fife, nor the defendant 
CKellf, had paid the annuity,. &c. ; and that 105/. for 
two quarters was due to Sparkes on the jth of OSloher 
1806 { for which he prayed execution, &c. To this 
O'Kelly pleaded in C. B. as to 52/. 10/. the firft quarterly 
payment, that it accrued to the plaintiff Sparkes after the 
5th of July 1795, via. on the 5th of June iSoti $ and 
that the plaintiff then being a creditor of, and claiming 
to*have the faid demand againft his R. H., did not deli- 
ver a particular in writing of the faid demand, containing 
the nature and amount of it, and figned by the plaintiff, 
to the treafurer or principal oflker of his R. H. at any 
time within ten days after the expiration of the quarter 
of a year in which fuch demand accrued, according to the 
ftat. 35 Geo. 3. e. 125.: and fo pleaded the like plea to 
the fecond quarterly payment. The plaintiff replied as to 
the firft plea, that at the time when the firft quarterly 
payment of the annuity accrued to him, he was mot, nor 
has he at any time Gnce been a creditor of his R. H. for 
the faid 52/. tor., or any part thereof, nor did he then 
have or Glaim,*nor hath at any time fince had or claimed 
to have any debt or demand agamft bisR. H. for the faid 
fum, &c. And the fame to the fecond plea. To which 
the defendant demuned, and affigned for fpecial canfes, 

I that 
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that tl^e plaintiff has not by his replication ConfejQed and 
avoided or denied the matter dated in the fird pka \ but 
that it is an argumentative aofiver^ and a departure from 
the declaration, inafmuch as the declaration ftat^s that 
the 105/. arrears of the ^annuity had not been paid by his 
R. H* or any other perfon for him to the pUinttiF, to 
whom it is dated to be due, and for which his R. H« as 
grantor is liable ; and the plaintiff fays in his replication 
that he was not a creditor of his R. H. nor had any claim 
on him for the arrears \ and it appears by the dechration 
that his R. H. is indebted to the plaintiff in the faid 105/* 
'for the faid two quarterly payments. On this demurrer 
the Court of C. B. gave judgment (n) for the plaintiff s 
and the defend<int brought error, and ailigned the com'* 
mon errors. The cafe was argued in this Court in lad 
Trinity term. 

Bonven for the plaintiff in error contended, that taking 
the whole condition together, it appeared to have been 
the intention of the parties that O* Kelly fhould only be 
called upon to pay the annuity in default of the Prince of 
WaUs^ and of his treafurer appointed under the kO: of 
^the 35 G. 3. c. 125. for the payment of all demands on 
his R. H. out of the fund appropriated for that purpofe ; 
and this appeared by the recital in the condition of the 
original grant of the annuity to Chiffney payable by the 
treafurer ef his R, H.^s privy purfe^ the confent of the 
Prince to the affignment of it to Sparhes^ and the agree* 
meiit that O' Kelly ihould give further additional fecurity 
for the payment of it. The firft part of the condition [e« 
drains the generality of ^be latter part \ and the obligee 

(«} Vide 2 New Utf 421. 
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1 808. wu bdond to (hew that he had done every thing reqiured 
O’KjiriT *** dbtain payment out of the fund originally 

made liable for this demand before he could refort to the 

OrARXlS, 

in]^ror« further aldditional fecurity of 0^ Kelly. In conftruing 
deeds the rule isp that fubfequent claufes which are gene* 
rai fliali be governed by precedent claufes which are more 
particular* Thomas v* Howel {a)^ recognized in 3 Bae. 
Abr. 393* Grants. J., and Lord Arlington v. Merrick {b). 
And where the extent of the furety’s undertaking is 
doubtfulp the words are always conftrued (Iridly in his 
favour. Stratton v. Rajtall (c). This is an attempt to 
treat the furety as the principal debtor^ againft the ma- 
nifeft intent of the obligation, adly. The furety cannot 
be liable if the principal be difcharged. And by /* 7. of 
the z6ti every creditor whofe demand accrued after the 
firft quarterly day of payment of the Princess revenue 
{hall deliver into the treafurer’s office a particular in wri- 
ting of the nature and amount of fuch demandp figned by 
himi within ten days after the expiration of the quarter 
in which fuch demand accrued. And if any perfon 
having or claiming any debt or demand againO; the heir 
apparent (hall not deliver in fuch particular in writing of 
it within the time fpecified, it is declared to be barred 
both in law and equity : and all bonds and other fecuri- 
ties, the particulars of which are not fo delivered inj are 
declared null and void to all intents and purpofes. It is 
incumbent therefore upon a party, fetting up any claim 
for a debt againft the heir apparent, to (hew that the re* 
quifites of the a£l have been complied with, without 
which no fuch debt can eiift by law. {JVigley^ contril> 
fuggefted that it did not appear when the original grant 

(c) Repr 

was 


(0) 4 6^. 


(^) a Soundt 414. 
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was made to Chiffneys it might have been before the 
a£t.] The date of the ailignment to Sparies was after 
the a£i;, and therefore he ought to 'have delivered in the 
demand. The Court wiil only look to the party aflually 
entitled to receive the annuity ; and Sparies is nqw the 
legal creditor of his R. H., as it feems now to be under*- 
ftood {a) that an annuity is affignable, efpecially if made 
fo by exprefs words ; and as it is ftated to have been 
afligned by the plaintiff in bis declaration, it mtift be 
taken mod ftrongly againft him that it was aflignable. 
So the Court will take notice of the party beneficially 
intereded in a bond ; as in BoiUmley v. Br^ok {b\ Rudge 
V. Birch (c) ; and in other contraffs, as in Howe/i v. Mac 
Jvers{d), He alfo argued that the replication was a dq* 
parture from the declaration, for the reafon before af* 
ligned as fpecial caufe of demurrer ; and cited Praed y> 
yXe Duchifs of Cumberland {/)* 

Wigley^ contra. The aft of the 35 Geo. 3. docs not 
bear upon this quedion : or, if it do, dill the furety is not 
difeharged as the cafe nqw dands. id, This annuity is 
made payable out of the privy purfe of his R. H., to 
which the furplus, if any, of every quarter's revenue U 
to be paid oyer by the aft, and on which the general 
provlfions of the aft do not attach : for it would be nu- 
gatory to give in to the treafurer a particular of a demand 

(a) He referred to Co. Zif. 144./^. and Mr. Hargrave's note thereon, 
Referring to % Vtn* Abr. 515, 3 Vin. Air, 251. Cerrard v. Boden^ Hetl^ 

So. Perk, /, lei. and Maund's cafe, 7 Rep. aS. b, 

(b) M, %% p, 3. C. B, cUed in IVlnch v. KetleS% 1 'Term Rep, 6af. 
Sed vide Saurman v. Radenluss 7 Term Rep* 663. and Sebetey v. Meatm, 

'7 Raft, 148. 

(c) M. as G. 3* B, R, eited In 1 Term. San. 

(i/) 4 Ttrm Rep. 690. {e) Jb, 585. 

»b ,3 
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i86S. which he is not* required to pay. The a£l did not 
o*kBii,Y *''^^** rcftrain the bounty of the heir apparent out 
of the fund provided for his own perfonal expences. 
'infrror. But if demands on this fund be within the 

the original grantee^ and not the aflignee of the an- 
nuity, was the proper perfon to make the demand, 
^dly, This W’as not a debt for which the Prince was 
perfonally liable or could be fued. It is a mere direct 
tion to the treafurer of his privy purfe to pay the an- 
nuity out of a particular fund ; and in default, of fuch 
payment, from whatever caufe, the furcty became liable 
Immediately. And even though the principal fliould be 
difcharged, there is nothing to prevent the fuiety from co- 
venanting at all events for the payment of the debt : as one 
may bind himfelf or covenant for a minor, or feme co- 
vert, who would not be bound. And here, for aught 
appears, the furety may have bound himfelf atfer the 
demand of the grantee was forfeited for non-compliance 
with the a£t. He might engage to pay that which the 
principal was not bound to pay. Then the averment 
that the plaintiff was not a creSltor of his R. H. at the 
time when the quarterly payment of the annuity accrued; 
by which muff be underftood, not a creditor upon the 
face of the record ; is no departure from nor inconfiffent 
with the declaration ; becaufe though the annuity were 
a voluntary one, as to the principal, ffill theYurety may 
bind himfelf for the payment at all events if the prin^ 
cipal did not* 

in reply, relied principally on this, that it ap- 
peared by the record that the Prince of IVales was . onai 
liable (for he was not Icfs liable becaufe the annuity was 
directed to be paid by bis treafuref out of his privy 

purfe, 
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purfe, as where a man promifes to^ pay a biH at his 
banker’s) for this demand, until he was discharged by 
the plaintiff’s ncgleA in not making the demand of it 
required by the a£t ; and therefore it appeared that the 
principal was difcharged by the plaintiff’s own negled);;; 
which would difcharge the furety. 

Cur. advn vu/i. 


l 8 o 8 . 


O^KKLLt 

StAkKMU 
in Error* 


Lord Ellenborough C. J* now delivered the judg- 
ment of the Court. 

This was a writ of error brought upon a judgment of 
the Court of C. P. in a fcire facias on a bond of the 
defendant in the penal fum of 1260L [Mter Hating 
the record, his Lordfhlp proceeded — 2 The apparent 
difficulty in this cafe has arifen from confounding two 
fubjefts which have no neceffary connexion with and 
dependarice upon each other, viz. the right and means 
which the grantee of the annuity, or his affignee, may 
have to compel payment thereof from the funds of the 
principal, (in this cafe the Prince of Wales i) and the 
right and means of compelling payment from the obligor 
in a furety-bond given, as this is, by way of an addi- 
tional fecurity for the payment of that annuity : which 
latter mull of courfe depend upon the very terms of fuc^ 
additional fecurity -bond, from which they arc derived, 
and not upon the terms in which the principal had 
bound himfelf to his immediate obligee, nor upon the 
means of reimburfement which may eventually be had 
againft fuch principal upon the ground of bis own obli- 
gation. The bond of the defendant, on which thia^ 
||£rion is brought, is conditioned for the payment of an 
annuity of aio/., deferibed as granted by his R. H. the 
Prince of ^during his, the Prince’s life, to Zam^l 
B b 4. ' Ch'jffnej^ 
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i8o8» ^hijfney^ payable by the treafurer of his Royal High** 

. ncfs’s privy purfc on four quarterly days of payment, viz. 

.5th of Jan.^ 5th of ApfUy 5th of and the 5th of 
^!n£nw/ OHoter. The condition of the bond now in queftion runs 
thu$ ; That if his R. H. George Prince of Wales, or 
the treafurer of his privy purfe for the time being, 

<< any other perfon for his faid R. H., or the faid plain- 
tiff in error, (O'Kel/y,) his heirs, executors, or adrni* 
niffrators, did and (hould well and truly pay or caufe 
to be paid to the defendant in error, (Sparkes) hisez^- 
cutors, adminiftrators, or alCgns, during the natural 
« life of his R. H. the Prince of Wales, an annuity or 
** clear yearly fum of 210/., by four equal quarterly 
payments, at or upon the 5th of Jmuary, the sthof 
April, the 5th of June, and the 5th of OBohet; in every 
year \ the firit quarterly payment thereof to be made 
on the 5th of January ne^pt enfuing the date of the faid 
writing obligatory ; then the faid bond to be void 5^ 
otherwife 10 « remain in force,” &c-. The condition of 
the bond therefore contemplates three other modes and 
fources of payment of the annuity, befides that to which 
alone the grant of it by the Prince of Wales refers; via. 
payment by the treafurer of his R. H. -s privy purfe. If 
it (hould remain unpaid by all the four feveral deferip- 
tions of perfons, referred to by the condition of the bond 
as the poffible paymafters of it, for one quarter day, the 
bond on the e:tpiratioo of that day becomes forfeited, and 
the right to fue upon it accrues at the fame inllant ; and 
of courfe does not remain in abeyance and fufpended 
* during the ten days after the expiration of the quarter 
within which the particular in writing of the dcmaqid 
ought to be delivered to the treafurer of his R. H. » in 
order to found a demand upon the funds of his R, H. 

8 undei^ 
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under the ftat. 35 G. 3. e, 107. 7. If a right in the 1 8 o 9 « 

obligee to fue upon the bond be» as no doubt it was^ full) . - 

\J ivEli 

veiled by the lapfe of a quarter day without payment of 

, . - 1 « « . . nr S»A>Ktf, 

a quarter’s annuity ; can it be argued that it is capable of ^nEnor. 
being deveited in favour of the obligor by a fubfequent 
neglefl of the obligee to deliver a particular of deman^^ 
or to do any other a£l by which the obligor might medi- 
ately or Immediately have acquired the means of future 
reimburfement as againft the funds of Ifis R. H. ? 

Whatever equitable claim may be founded on fuch cir- 
cumilanceS) and to what extent fuch claim may be made 
avaSiable^ it is fufficient in a court of law to fay that ab- 
folute legal rights of fuit once fully veiled and accrued by 
the breach of a condition of a bond are not at law thus, 
defeaiible. No cafe of the fort has been fuggeiled in ar- 
gumenti nor I believe is any fuch to be found in oor 
books. The plea therefore of the plaintiff in error, 
pleaded in bar of execution for the two quarters’ annui- 
ty, on the ground of the original plaintiff’s right to the 
fame being defeated by fuch fubfequent neglefl, is in- 
fufHcient and cannot be fuilained at law. And if fo, 
without confidering the matter of the replication, and 
even aflfuming it to be liable to all the defefls pointed 
out as fpecial caufes of demurrer, the plaintiff will, fuch 
replication notwithllanding, be entitled to recover the 
demand Wic by his declaration ; fiich declaration being 
fuffioe^in point of law, and not anfwered by a fufficient 
l^a on the part of the defendant. The judgment there- 
fore which has been given in the Court of Cn P* for tho 
(defendant ii^error muQ; be affirmed. 
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Where in a 
charter-party 
freight was to 
be paid at fo 
much per ton, 
•7/ a right and 
true delivery of 
the homeward^ 
hound cargo^ 
from Honduras 
Say to London I 


HuMTftK ogidtij^ Pumssr Others. 


TN aflUmpfit, the plaintiflr declared in the two firft 

^ counts agatnft the defendants, as owners of the (hip 

Young Nicholas^ for not delivering mahogany and log* 

wood, loaded on board that fhijt, in the bay of Hendurast 

upon freight for London^ agreeably to the terms of the 

different bills of lading which had been figned for fneh 

ea^o'after*M'p^ *he mafter i but having before the goods arrived 

at London, without the plaintiff’s confent and againft his 

will, fold them, and converted the produce to their own 

ufe. The firft count ftated the promife to have been, to 

carry the goods on board the fhip from Hondurat to Xo/i- 

don, and there deliver them to' the plaintiff 1 the dangers 

The fecond count ftated the 

exception to have been of the a^ of God, the king’s ene* 

mies, fire, and all and every other dangers and accidents 

of the feas, rivers, and navigation, of what nature and 

kind foever. The third count ftated a delivery by the 

plaintiff to the defendants of 500 logs of mahogany and 

ceeda of the fate .no tons of loewoodt and that they, having fold and dif* 
t»erc lemitted ® 1 . . t « 

totheihip. pofed of them, promifed to render to the plaintm a juft 

SwthefrJighter and jreafonable account of the fale and proceeds, but ha^ 
might recover 

fuch proceeds • a , . . » 

iB affwmpfii for money had and received, without alJowing freight pro rati itinens. For 
rucb form of aaion toi the.procetds of an ilUgal OOe of good* it only a waver of any cltins 
for iamtgti for the tortiou* aO ; taking the aflu.! proceed* of the lale a. the value of the 
good* (fubj,tt to tWitgal eoofajuences of eonOdeiing the demand as a debt, which admitS 
of i fet-off, See.) but does not recognize the right of the veodor fo U> convert.tbe goods, 
And here the adof converfion, tfot fuclrit tnuft be taken. to being imfo hy-ite nuflen 
who it the general agtnt of the Oiip-owners ; and not, as in Bmlltt y. Wet&gluMi, by tha a« 
ofaCburtofcomretentjurifdiaionj vtas unlavrfol, and dtfeharged the cUim of thefhip: 
owners for freight prof aia ilincris. . „ . - . 

But the plaintiff could not recover againft the (hip owners upon fpecta] counts framed 
upon the bills of lading figned by the mafter j as well becaufe they contained exceptions of 
the veiy peri's by which ti.e lofs happened j as becaufe the defendants, having exprefsl/ 
eontraaed with the plaintiff under ftal, could not be charged in refpeft of the fame fubjed. 
matter by a eontwCl not under feal, and figned by their maft« only, and not by tliemfelve*. 

refttfed 


ture and recap* 
ture, having 
been wrecked 
Bt St, Kitt's, In- 
to which they 
were carried by 
the rccaptors, a 
fale of the cargo 
was dlre^ed by 

rally CMCptcd, 

there, on the 
application of 
tlie mailer act- 
ing bena hde ior 
the benefit of 
all concerned, 
but wichout or- 
ders froni any | 
and the pro- 
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refufed to do fo. The other cdunts were for goods fold 
and dcliveredi for money had and received, and upon an 
account dated. The defendants pleaded the geherat 
ifTuc, and gave a tioilce of fet oif, in the common form^' 
for freight, work and labour, and money paid.* At the 
trial at Guildhall a verdict was found for the phintifF," 
fubje£l to the opinion of the Court on the following* 
fa£ts : the damages (it any) to be fettled by arbitration 
according to that opinion. 

On the 3d of Sept. 1803 a charter-party of afltcight*' 
ment, under fcal, was entered into and executed by the 
defendants, being owners of the (hip Tcung Nicholai^ and 
the plaintiflF, as freighter of heri on a. voyage from JPj/- 
mouth to Honduras Bay^ to fetch back from thence for 
the plaintiff a cargo of mahogany, with 60 tons of dye 
wood and logwood or fuflick, to be delivered at London s 
the dangers of the feas and ocher unavoidable cafualtiea 
always excepted. And by the terms of fuch charter* 
party the freight was ftipulated and covenanted to be paid 
by the plaintiff to the defendants, in the following maimer, 
viz. That the freighter fhould pay to the owners freight 
for the faid cargo at the rate of 12/. I 2 x. per ton for ma- 
hogany, and for logwood or fuftick at the rate of 8/* 8x. 
per ton of 20 cwt, at the king’s beam, with is. 6d. per 
ton, in lieu of port charges and pilotage, befides the 
primage therein fpecihed : fuch freight, See. to be paid as 
^ follows ; to wit, one third part on a right and true deli* 
very of the faid homewsl^d-bound cargo, and the remain- 
ing two third parts thereof by an accepted bill or bills on 
the freighter, payable at three months date from fuch 
delivery. And the parties reciprocally bound thcmfcivcs 
by fuch charter-party to each . ether for the performance 
of (be covenants and agreements contained in it, in a pe« 

naltj 


HvNTisf^ 
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* 

4808. 

HtfMTlft 

FliiNiir. 


CASES IM micha: 5 lmas term 

■naltj of 8000 /. The (hip proceeded to Hondurat Ba^ 
where a cargo of mahogany and logwood, amounting to 
above aoQjQOo feet, was loaded by the plaintiff on board 
the (hip for London i and bills of lading for difierent 
parcels, with fuch different exceptions as are ftated in 
the different counts of the declaration, were Ggned by 
the mailer of the Ihip for the delivery of fuch goods to 
the plaintiff, paying the before>mentioned freight for the 
fame. The Ihip thus loaded, and having no other goods 
on hoard her, failed from the bay of Hondurat on her 
homeward voyage on the 29th of ^arch 1804 ; and on 
the 2 ill of April following was fo damaged in a (lorm as 
neceffarily to put into Savannah in Georgia to repair: 
and the mealier (who was employed by the defendants) 
fold a part of the mahogany there tp pay for the neceffary 
repairs of the fhip | hut the general average on that oc> 
ufion has been adjulled and fettled between the parties. 
On the 8th of July in the fame jrear the (Iiip, having 
been refitted again, put to fea with the remainder of her 
cargo in the further profecution of her homeward voyage ; 
hut on the next day was captured by a French privateer, 
and carried towards Guadaloupe, On the dtb of Augujl 
following Ihe was re*eapturcd off that iiland by one of 
his majelly’s Hoops of war, and fent to St. KitU ; where 
on the 5th of September following (be was driven alhore 
in a hurricane and wrecked ; but the then remaining 
cargo was faved. The wreck and cargo were by order of 
the Vice* Admiralty Court at KitU put up to public 
fale, without the privity or confent of the plaintiff or de- 
fendants i except only as fuch confent may be involved 
!n the £a£i of the mailer of the Toung Nicholas having apr 
plied for the faid order; he a^ing on that occafion ac- 
fordi^g to the bed of his judgment foi^ the benefit of a(j[ 

parties 
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{>artie* concerned. The cargo produced Rafter paying x8o8. 
i*8th of the proceeds to the re>capfor8 for fidrage) 

HvNTSit 

1776/. 10/. lod. The (hip netted about 200/* ; and the 
proceeds of both were remitted to and received by the 
defendants. And thts a£l;ion is brought to recover the 
proceeds of the goods fold at St. Kitts and remitted to 
the defendants, who infill on retaining the whole thereof 
on account of freightj which they allege to be due pro 
rata itineris. The plaintiff, on the contrary, infills, that 
he is entitled to recover the value of the goods fold at St. 

Kitts^ without any allowance for freight. The queftions 
for the opinion of the Court ware. Whether any freight 
were payable to the defendants, in refped of the cargo 
fold at St. Kitts ? If any freight were payable for the 
goods fold at St, KittSi Whether fuch freight were to be 
calculated on the proportion of the voyage aflually per* 
formed in point of time, or dillance, or only on the pro* 
portionate diminution of expence between the rate of 
freight from Honduras to London^ and the rate of freight 
from St. Kitts to London ? And alfo. Whether freight 
were to be allowed on the quantity of goods fo fold, or 
only in the proportion their neat proceeds, when foId» 
bear to their prime cod on board, or to what they would 
have nested if delivered at London ? It was mutually 
agreed, that when the rule had been given by the Court, 
the refult Ihould be fettled by the arbitration of William 
Ludlam of Lhyd*s Coffee-houfe, London^ merchant, in 
conformity to fuch rule. 

Marryat^ for the plaintiff, contended that no freight at 
all was payable in refpe£l of the part of the cargo which 
was wrecked and fold at St. Kitts, and remitted to the 
defendants. There is great diificulty in colle^Ing from 

the 
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|8o8» the hooks eny tule for afeertainiiig in what cafes freight 
is due pro Wi itineris ; but there is no cafe of rateable 
freight eftabliflied except where th^ owner of the goods 
*«>»«»• ijj confequence of the misfortune which has impeded 

the due courfe of the voyage^ prevented the (hip owner 
fcom forwarding them to the place of their deftination 
by difpofing of them himfelf) or elfe where fome new 
agreement has been exprefsiy made^ or is to be inferred 
from the circumftances, for the apportionment of the 
freight. But nothing of the kind is here found. In the 
cafe of iule v. Lyde (a), where afiumpiit was brought by 
the Ihlp owner for the freight, the goods were to be con- 
veyed from NewfQundland to Lijbon^ and were captured 
tvhen within four days fail of Lt/bon^ and afterwards re- 
captured and carried into Biddefird in Devonjbirey wb(re 
the merchant agreed to accept his good6» without requir- 
ing the mailer to fend them on to Ljjhonf but on the 
contrary altered the port of their deflination and fent them 
to BUboa in another vefihl : on which the mailer reco- 
vered pro rata itineris. The circumAancet* of that cafe 
might furnilh a ground for an Implied agreement by the 
merchant to pay freight pro ratd rather than fuffer the 
maAer to forward the goods by another conveyance to 
Lt/bw^ when BUboa was eonfidered to be the better mar- 
ket. But at leaft the merchant had the option to accept 
or abandon his goods ; whereas here the plaintiff had no 
option ; but the matter has made an eleflion for him^ 
without his confent. In the fubfequent cafe^ howevert 
of Cook V. Jmnings (b)f though the merchant accepted 
his goods at an intermediate place in the courfe of the 
voyage where the veflTel was wrecked^ yet he was held 

(a) z Murr, 882* and 1 Blaf» Rej^» 190. (S) 7 Term Re^. 


not 
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pot to be liable for freight pro rat^ And though that i9o8. 
were an afiion of covenant on the charter>party, on which 
fome reliance was had, as di^inguifliing that cafe front "SB* 
X^uke V, Lydet yet the Court in general agreed that where 
there was an exprefs contrail for the freight, it mattered 
not, whether it were with or without a feal. ^ere the 
fpecial counts date exprefs contra£l:s, which are verified 
by the faffs found ; and the other faffs dated exclude 
the prefumption of any new agreement. ^Lotd ElUu- 
borough C. ], An argument, I prefume, will be 
againd you founded on the nature of the affion of af- 
fumpfit for money had and received, wbgebjrJjyoJ^Jjg 
that you have waved the tort and ratified ’ 

traa_of fale, and mud theref ore take it with ita 
^uencesj^ What do you fay to that f J There is no cafe 
where a p arty has been held to wave a tort, unlefs he 
h^an.oDti Qn of fuwig either for the ^ort pr upon 
Gnml^^cOntn^ In Smith v. Hodfon^a) the plaintiff 
might have brought trover : but here there has been y 
wrongfu^ ^nverfion . But if the circumdances of the 
cafe (hew .a wrongful ad in the mader, like the tortious 
(ale of goods by a carrier of his own accord, then as the 
contraff s, and the breaches of them, are included in the 
fpecial counts, which are framed upon the terms of the 
bills of lading, they are as much in difaffirmance of the 
aft of the mader as if the adton had been laid in trover. 

JEle then argued on the fecond point refpeding the mode 
of edimating the proportion of freight, if any, to be paid 
pro ratd; which he faid fliould be ealculated according 
to the beneficial advancement of the voyage for the fer<r 
vice of the owner of the goods; and confeqaently freight 


(«} 4 Tfrm ziu 


can 



CiAS£S itr filtCHAEIMAS TtRM 


l8o8« 

WMinnr* 


tati only be due from Honduras to Si. Kitts. And thii 
ihould be computed on the falvage value, which wad the 
rule adopted in Luhe v. Lydt j and not on the tonnage, 
t^hich was ftipUlated for by the charter-party on the fup- 
poGtion of a delivery at London. For if the defendants 
be entitled to any freight, it muft be on an implied new 
contrad, on which they could only demand what is equU 
table. Coals may be (hipped at Shhlds for London^ and 
after arriving near to the deftined port, may be driven 
back and wrecked at Newcajlle^ where they would be 
worth nothing in advance of the original price, and the 
fyg*g ]|tf »»av b y jrorth more than the value. It may be 
^erenjt where the owner agrees to accept bis go od^ ^t 
a^ntermedjate placgjn the ^yage* ^ _ 


^ Rkhardfony^!^^, ikit defendants, conten^d that the 
igccial counts jpguld npt be fuppprledi^ atd {^t (he tjme 
queftion arofe upon the count for moxiey h ad^ an d re- 
ipived. The adion is againft the owners of the (hip, 
and it is found that they contrafled vjrith th e^plaintiff fo r 
the carriage of the goods under feal ; therefore the terms 
of the’contra£); cannot be altered, nor can they be bound 
by the matter having Ggncd bills of lading ; though the 
latter would be liable in refped of his contrad; as 
would the owners by implication, in refpefl: of the aAof 
their authorized agent, if they were not under an exprefs 
contra^ of a higher nature. BeGdes, no breach is laid 
in the fpecial counts for which the defendants are liable ; 
for the failurp of the voyage was occaGoned by the perils 
of the fea, namely, the ftorm ; though even capture has 
been held (o).to be a peril of the feas efpectally within 


(^) fkkfrhg V. Borkley^ % Roll Akr% 14$. and StjU 131* 
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the meaning of fuch an inftrument as a bill of lading. 
Taking the cafe then on the general count, freight pro 
rata itineris peradli is payable wherever a voyage it in 
part performed, and the completion of it is prevented 
without the fault of the owner or mafter, and where 
the freighter takes to the cargo or to fuch part of it as 
is faved. This was decided in Luiwidge v. Gray [a ) ; 
fro m whence it appears that if the matter offer to-xairv 
o n^^ecargo to its port of difehar ge in a nother v cffiU 
and th e freighter refuCe . the other (hall have his full 
f reight : and though he make n o fuch ofFer| he (haU hav e 
freight pro rat^. In thefe cafes the mailer is coriGdered 
as the general agent for all parties. Luhe v. Lyie (^) is 
exprefs on the fame point ; though there the defendant 
received his goods from the recaptors, and not from the 
mader ; and though he had no bene&t, but rather lofs, 
from the carrying of his goods to Bidefordi the freight 
bcifjg higher from thence to Lt/boftp than from tlewfiund^ 
land^ where the goods had been originally (hipped. So in 
Machrell v. Simond (r), where the voyage was from Lott^ 
don to Cattada and back again, Lord Mansfield fays, If 
the (hip be call away on the coaft of England^ and never 
arrive at London ; yet if the goods be faved, freight (hall 
be paid, becaufe che merchant receives advantage from 
the voyage.” And Baillie v« Modigliani {d) is to the fame 
cflFedl. The principle of thefe cafes is not contradiAed, 
but rather confitmed, by Coot v. Jennings (r), and was 
admitted by Lord C. J. Eyre^ in Curling v. Long {f), and 
by Lord Eilenborougb^ in Mulhy v« Backer (g). Then the 

(tf) Dm, Proc. Fib, 1733, Abbott Oil Merchant Ships, 3d edit. sgS. 

{b) % Burr. 88x. (c) K. B, Trin, \ 6 G(o, 3. Abbott, 316. 

(d) K, B. HU* %iGeo, 3. Psrk, 53. (#) 7 Timv 38 r. 

(/) I ^ 634* (X) 5 Seftt 3 id. 
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acceptance of proceeds by the plaintiff in this cafe 
equivalent to the receipt of the goods in the former 
cafes I as appears from Rsccus de navihus et nauloy note 
8i.; which was recognized in . Bail/ie y. Modigliani^ 
where the goods were fold, as in this cafe, without the 
concurrence of the owner, but by the diredion of the 
Court of Prize in France^ before the refloration was de* 
creed ; and yet Lord Mansfield was of opinion that the 
owner coullT not take to tKe pfocecits without p^ytttent 
ofTfcigltt pro rata. ^ Here the fhip and goods were tar- 
Pied upon the recapture into "XV/z’s, where the Court 
3£ Vice- Admiralty had authority to award the 
:hem for payment of the fahage. ThJn, though the 
mafler be the general agent of the (hip owners, yet in 
:afe of extraordinary calamity he mud alfo be confidered 
iS the agent of the owner of the goods, who has en* 
frufted them to his care, fo as to bind him. In no refpe£l 
:an ic be conCdered as a tortious of the mailer, nor 
iny e reefs of his authority, which arifes out of the 
leccflity of the cafe, and upon the exercife of a found 
iiferetion for the benefit of the owner. But if there 
were any doubt of that, the bringing the a£lion of af- 
fumpfit for money had and received to recover the pro- 
ceeds of the fale is a confirmation of the fale. In Smith 
and Others^ ^Jfignees of Lewis and Potter^ v. Hodgson (a), 
the bankrupt had no authority on the eve of vhis bank- 
ruptcy to fell the goods to a creditor, with a view of 
giving him a preference; but the afiignees having 
brought afliimpfit for goods fold and delivered, the form 
of the aflion was held to be an affirmance of the con- 
traft of fale, fo as to entitle the creditor to fet-ofF his 
debt. Next, as to the proportion of xhe voyage for which 

Term zir* 

freight 



IN THE FoRTY-NiNTri Ybar OF GEORGE HI. 


1*7 

freight is due ; 5/. Kitf^ riiufi be admitted, upon the au« I8d8« 

thority of Roccus{a) in the place before cited, to be the hTnt** 

point to which freight is to be paid ; being the placO 
quo mercedes inventse fint and that is according to 
the judice of the cafe. But fuch freight is payable upon 
the quantity of the goods conveyed thither, without re- 
gard to their value. This was exprefsly fo held in Z»«/- 
•ividge V. Gray^ and in Luke v. Lyde : and is Confirmed by 
the general principle, that freight is not afFe£led by the 
good or bad date of the cargo. In Lutwtdge v. Gray the 
tobacco was in fo bad a date, that it was even found ne- 
ceflary to burn a part of it : and in Luke v. Lyde (f) 

Lord Mansfield faid, ** It is nothing to the mader of the 
Blip whether the goods are fpoiled or not : provided the 
freighter takes them: it is enough if the mader has 
Carried them ; for by fo doing he has earned his freight.’’ 

He afterwards fays that the freighter mud abandon all 
or take all : he cannot pick and choofe. It is quite 
immaterial (he adds,} what the merchant makes of the 
goods afterwards ; for the mader has nothing at all to' 
do with the goodnefs or badnefs 6f the market.” Thisf 
edetitially applies to a cafe like the prefent, where the 
freight was agreed to be paid by the tonnage. 

Marryaii in reply, obferved that the plaintiff here had 
exercifed no option as to the taking of his goods at 5/. 

\ but they had been fold, and the money remitted 
to the defendants, before he had any opportunity of in- 
terpofing and judging ^or himfelf : and this didinguifhed 
the prefent from all the former cafes, except BaiUU v. 

Modigliani, where the opinion quoted was not the point 

{a) Vide 2 Burr. 889. ( 6 ) U. 887. 

In 
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in judgment. In Lutnvidge v. Gray the goods had arrived 
at their dehined port^ to which they had been forwardedi 
before they were burnt ; and they were then deftroyed, 
in order to avoid paying the duty for them. But if freight 
be due at all on equitable principles pro rata itinerisi it 
is a rateable freight only which ought to be paid for a 
rateable voyage : and if, when the goods are delivered^ 
they be worth nothing in equity, nothing ought to be 
paid for them. Hie, pa/Fage in Roaus does not fptcify 
what proportion is to be piid ; and in the abfence of any 
exprefs authority, it ought to be meafurt^d by the benefit 
received by the owner of the goods. Then the form of 
the a^ion, however it may limit the amount of the 
plaintiff’s demand to the a6lual proceeds of the fale re- 
ceived by the defendants ; and though, as in ^mtib v. 
Hodfon^ it may let in a fet-ofF by the defendant ; cannot 
amount to a recognition of an authority to fel) the goods. 
In Kitchen v. Campbell (a) it was conlidered that the le- 
gality of the defendant’s execution againfl the bankrupt’s 
goods, after he had committed an of bankruptcy, 
was triable cither in trover for the value of the goods, or 
in aflumpfit for the proceeds of the fale made by the 
(heriff, and paid over to the defendant* 


The cafe ftood over for a few days : and now 


Lord Ellbnborough C. J. delivered judgment. — ^Thxs 
cafe, which was argued on Tue/dayl^iHy ftood over, rather 
for the purpofe of our looking into fome of the cafes 
cited, particularly that of Baillie v. Modigliani^ Park 53., 
than from any doubt which the Court entertained upon 


iht 


W 
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the main points of the cafe now in queftion. It will be iBo8« 

recolleded that it was an a£Iion of aflumpfit, brought by ’ 

the plaintilF, a fliipper of goods on board the (hip Toung agamfi 
Nicholas^ of which the defendants were owners. The ********^' 

parties had mutually contra£fced by a charter-party of 
affreightment under fcal executed between them, for a 
voyage from Falmouth to Honduras Ba;^. The defendants 
were to fetch back from thence for the plaintiff a cargo 
of mahogany, logwood, &c. to be delivered at London^ 

<< the dangers of the feas and other unavoidable cafual* 
ties always excepted.” By the charter-party the freight 
was (lipulated to be paid in particular modes and pro- 
portions on a right and true delivery of t}j€ fame home^vard^ 
bound cargo* This right and true delivery of the home- 
ward-bound cargo at the port of its deftination never 
took place *, as the (hip, after taking in fuch cargo at the 
Bay of Honduras^ was firft damaged by a ftorm, and 
driven into Savannah in Gtorgia^to repair; was after- 
wards, in the further courfc of her voyage, captured by 
a French privateer ; then recaptured by a king’s fiiip and 
fent into Su Kiit^s^ where (lie was driven on fliorc in a 
hurricane and wrecked : but the remainder of the cargo 
(of which part had been before fold at Savannah for the 
expence of repairs) was faved ; and upon the application 
of the captain to the Court of Vice- Admiralty at Su 
KitFs for an order for that purpofc, was, together with 
the wreck of the (hip, there fold, without the privity or 
confent of the plaintiff, or of the defendants. The cargo 
upon fuch fale neated, after payment of i-8th falvage to 
the recaptors, 1776/. 19/. which was, together 

with the proceeds of the (hip, remitted to and received 
by the defendants. The a£Uon was brought by the 
plaintiff to re over thefe proceeds of the cargo fold at St* 

C c I Kitf$ 
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ijSojS. JTiV/’s from the defendants, who had fo received them* 
The defendants inCfted upon retaining the whole of fuch 
mgmnfi proceeds on acccfUnc of freight, to which they claimed 
Pajfii8*r. entitled pro rata itineris. '£ht plaintiff infifted 

upon his right to recover the whole of thefe proceeds, 
without making to the defendants any allowance for 
freight. The declaration in which this recovery was 
fought contained three fpeclal counts in afTumpfit, 
founded two of them upon two bills of lading fjgned 
by the mailer, containing the fiill of them an exception 
of the dangers of the feas the fecond, « of the a£l 
of God, the king’s enemies, fire, s\nd all and every other 
dangers and accidents of the feas, navigation,” &c. 
Upon thefe two fpecial counts the plaintiffs clearly could 
not recover; both becaufe they contained an exprefs 
exception for the very perils by which the lofs of the 
^ voyage was occafioned; and alfo becaufe the plaintiff, 
having contracted with the defendants by charter-party 
under feal, could not charge the defendants in refpedl to 
the fame fubje£l-mattcr in virtue of a contraft not under 
feal, and figned by their mailer only and not by them- 
hives. 

As to the 3d count, whether the law would imply any 
fuch promife to account for the proceeds of a cargo, 
wrongfully fold and converted, upoii the ground of fuch 
converfion only, as is therein Hated, is the lefs material 
to be confidered, as the fame merits on the part of the 
plaintiff are open for difcullion on the count for money 
had and received, and upon which c,ount the queflion be- 
tween the partied di{tin£lly arifes : which is, whether the 
defendants have a lien upon and can claim to dedu£l 
their freight pro rata itineris out of the proceeds of the 
cargo fold at St. Kitts, and which are now in their hands. 

It 
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It w^\s vi on the part of the defendant.'?, that the 

^fon‘.' ' uk.ii the goods fold is a fubftitution for, and 

projievh- .cprclVnts, the goods themfeivcs: and that as 
the di ^ .idants would, if the goods had fubfifted in fpecie, 
hav had a lien upon them for thtir freight, and would 
be entitled to have carried them if they could in the fame 
Ihip, or to have hired another for ihat purpofe, and fo to 
have earned their full freight : or, if the plaintiff had 
taken them out of their hands before the voyage was 
completed, would have been entitled to have claimed 
freiglit pro rata itineris againfl: him . fo, now, the plain- 
tiff | havi ng fued for the pfoceedj in this form of afti pq 
** for mone y had and yceiv ed/ * has> in virtue of his fo 
fuing, adopted and confirme djhe ad of tjie^j i) after,, by 
which the ^oods were converted in fp 
the further conv<'yance of them in the courfe of the voy- 
age \v.KS prevented, and by which of courfe the full freight 
of them was prevented from bejng e irnc-d, Hut the fallacy 
of the 'argument on the part of the ilefeiulants appear^ 
to us to con Hit in attributing more eQeCl to the mere 
form of this action, than really belongs to it. In briiijy- 
in g an aclion for money: had aiut rconv^dj ^ injlcadj^ 
troi^r, the plaintiff does no more than wa ve 
plaint, with a view to damages, of the tortious 

the goods were convertecLint^mone ^: and takes 
to the neat proceeds of the fale as the value of the goods; 
fubje£l: of courfe to all the confcqucnces of confldering 
the demand in qucftioii as a debt^ and^ amongfl others, 
to that of tlie defendarjis' having a right of fet-off, if they 
fhould happen to have any counter demand againft the 
plaintiif. But we have been much prefled with, the au- 
thority of the cafe of Baillie v. Modigliani^ as fuppofed to 
be fimilar to the prefent ; and in which Lord Mansfietd 
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j9o8» is Rated to have faid, ** la this cafe the value of the 
goods Was reftored in money, which is the fame as the 

usiainfi {roods, aiid thcrcfi^re freight was duf pro rati itineris. 

PtiMiir* . 

This howeveri as every other propofitton laid down by a 
]udge» ought to be underilood with particular reference 
to the fafts of the cafe then before the Court* That was 
the cafe of a fl/ip failipg with goods from Nevis to Brtjlel% 
which was captured in the courfe of the voyage, carried 
into France f and condf^mned there : but the fentence of 
condemnation was afterwards reverfed, and reftitution 
awarded. The (hip and cargo had however in the mean 
time been fold ; but the proceeds of the fale had been 
paTd, as it (hould feem from the note, to the owner Of 
the goodsi dedu&iog the chaiges^of the %i^eal : anf the 
ownef of the ^dodr'hUa *5lit of the money IJ^icPthf 
dWhef of thcTEip frcijpit pro rata itineris* Ofttns*pajt 
spent of freight the owner of goods claimed the reim* 
burfemmt from his underwriters upon a policy on goods i 
but it was properly anfwered on the part of the defend- 
ant^ and the Court held accordingly, that the ilifurer on 
ggods was not liable to have the charge of freight thrown 
' upon him, becaufe he had not engaged to indemnify 
againlt it : axTd this was fuf&cient for the deciCdn of the 
o^l^eftion then diredlly in judgment before thd^Cdhrt. 
£ut*Tt appears from the note of that cafe thSt Lbtd 
Mansfield diet in that cafe further hold thafTfcigUrpnif 
rata itineris was a charge upon the proceeds of the goods 
^fold in the bands of the owner of the goods to whom 
thofe proceeds bad been rendered in lieu of his goods* 
Biit in what cafe, and under what circumllances^ did Lord 
Mansfield fo hold ? Was it in the cafe of tortious uoau- 
thorized faie, as the one now in queftion mpd be taken 
to hat^ been \ particularly fince the late cafe of Reid v. 

Darkj 
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Darby {a) decided in this court in Trinity term laft ? Or 
in a cafe in which the competency of jurifditlion of 
the feveral courts which condemned and reftored was 
unqucftionable : where if the (hip and goods had been 
reftored in fpecie, the right of the (hip owner to earn 
full freighti by carrying the goods to the delivering 
port, wa$ entire j and where the podibility of doing 
fo had only been prevented by the a£f of the Court or its 
of&cers, in making fale of the goods pending the fuit^ 
and by no fault on the part of the owner of the (hip? 
And however jud it may be that a fubftitution of money 
for goods, made by the authority of a competent tribunal, 
(hall be equivalent to the actual reftitution of the goods 
themfelves, as far as refpefts all interefts in and liens 
upon that fund ; and however reafonable it may be that 


i8o8« 

Hvktbr 

agaiti/i 

Paiiitftr* 


an owner thus taking the fubftitutey which requires no 
further conveyance, (hould be confidered as virtually 
difpenfing with the further duty of the Ihip owners, 
which would have remained to be performed V the goods 
had ftill continued in fpecie ; yet, no fuch difperifation 
with the duty of further conveyance on the part of the 
owner of the goods can be implied in a cafe like the pre- 
fent, in which the further conveyance of them is reil> 
dered impoffible by an a£l of the immediate agent of the 
Ihip owners themfelves, to which be, the owner of the 
goods, is neither actually nor virtually confenting by 
himfelf, or any agent empowered to confent on his be- 
half { and to which he is not compelled to fubmit by any 
tegular exercife. of legal authority in any quarter what- 
foeveti and from which he can, according ^ what is 
oontended for on the part of the defendants, derive no 


(«} 143. 


benefit 
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i8o8# benefit whatever; inafmiich as the pro rata freight 

HuNTKR claimed by them exceeds the whole amount of the pro- 

^/i/7//> V. Modiglidhi^ compared with the prefent, it af- 
fords no. authority adverfe to the claims made by the 
plaintiff in the prefent a£lion. The principles which 
appear to govern the prefent. adion are thefcr^thc fliip 
owners' undertake that they will carry the goods to the 
place of deftination, unlcfs prevented by the dangers of 
the feas, or other unavoidable cafualties : and the freighter 
undertakes that if the goods be delivered at the place of 
their deftination he will pay the ftipulated freight : but 
it was only in that event, viz. of their delivery at the 
place of deftination, that; he, the freighter, engages to 
pay any thing. If the (hip be difabled from completing 
her voyage, the (hip owner may ftill entitle himfelf to 
the whole freight, by forwarding the goods by fome 
other means to the place of deftination ; 1)ut he has no 
right to any freight if they be not fo forwarded ; unlefs 
the forwarding them be difpenfed with, or unlefs there 
be fomc new bargain upon this fubjed. If the (hip 
owner will not forward them, the freighter is entitled to 
them without paying any thing. One party, therefore, 
if he forward them, or be prevented or difeharged from 
fo doing, is entitled to his whole freight ; and the other, 
if there be a refufal to forward them, is entitled to have 
them without paying any freight at all. The general 
property in tho goods is in the freighter; the (hip owner 
has no right to withhold the pofleifion from him, unlefs 
he has either earned bis freight, or is going on to earn 
If no freight be earned, and he decline proceeding to earn 
any, the freighter has^a right to the poflefiion. The 
captain’s condud in obtaining an prder fdr felling the 

goods. 
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goods, and felling. them accordingly, which was unne- 
ceflary, and which difabled him from forwarding the 
goods, was in effcA declining to proceed to earn any 
freight, and therefore entitled the plaintiff to the entire 
produce of his goods, without any allowance for freight* 
'‘^le poftea muff therefore be delivered to the plaintiff. 


The King againji The Inhabitants of Woburn. 

PON an appeal by the churchwardens and overfeers 
of the poor of the pariih of St. Alban in the county 
of Hertford againff an order of juftices for the removal 
of Mary Bro^vn, widow, and her children, from the pa- 
riih of Woburn in the county of Bedford to St. Albany 
John Hilliardy an inhabitant of the appellants’ parifli of 
St. Alban, and rated and paying to the poor’s rates of the 
faid pariih, was called as a witnefs on the part of the re- 
fpondents, and refufed to give evidence. The SelTions 
vyere of opinion that the faid John IJilliard was not com- 
pellable to give evidence, and qualhed the faid order; 
fubjeft to the opinion of this Court on the point. 

Topping and Pechwell, in fupport of the order of Sef* 
fions, contended, iff, that the witnefs was privileged 
from giving evidence by being a party to the fuit. adly. 
As being dire£lly intereffed in the queftion, and there- 
fore not within the alff of the 46 (Jee. 3. e. 37. ; hut ra- 
ther, if at all, within the exception of that ad, as expofing 
him to a penalty. Firft, Though the ehurchwardens 
and overfeers of the poor are under different ads the re- 
prefentatives and truffecs of the parifli ; yet they have 
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Saturday^ 

Nav. 26th. 

A rated inhabU 
tant of a parifli 
U to be confi- 
dered as a party 
to an appeal 
between his pa« 
ri(b and ano- 
ther, touching 
the fcttlement 
of a pauper, a!* 
though the no* 
min.d parties 
be the chuich* 
wardens and 
ovcifecrs of the 
poor of the re- 
fpedfivc pa* 
riOiC'- ; and be- 
ing as fiicli 
pa'iy dirctlly 
intereifed in the 
event of tiiat 
proceeding, he 
cannot be com* 
peDed to give 
evidence by the 
adverfe parifli, . 
even fince the 
flat. 46 Geo, 3. 
f. 37., not being 
within the 
woidb or mean- 
ing of that law. 


no 
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l8o8* no^powento appeal againft an order of removal, except 
ThTi^a ** inhabitants ; for the ftat. 13 & 14 Car. 2. c. 12. f. 2. 

tgabfi gives the appeal to ** all fuch perfons who (hall think 

of themfdves aggrieved^*’ &c. ; and fuch perfons are ag- 
WosviN. QQt parilh officersp but as inhabitants paying 

to the rateSf out of which fund the expence of maintain- 
ing the pauper is to be borne^ as well as the cofts of the 
appeal. Therefore though the churchwardens and over- 
feers may be the nominal, yet the inhabitants of the 
parifli paying to the rates are the real parties to the fuit : 
and that is further exemplified by the praAice of entitling 
the caufe after it is removed into this court, which is 
the King againft the Inhabitants^^* &c. The like con- 
fideration obtains in equity in all cafes where parilhion- 
crs are interefted in a fuit : they are confidered as the 
real parties, though the churchwardens and overfeers 
may be the nominal parties {a). This differs from the 
cafe of a corporator (^), who may be a witnefs in any 
caufe in which the corporation arc parties, if he be not 
perfonally interefted in the refult, but only in refpe£l of 
the common corporate fund. Then if the witnefs called 
be a party to the fuit, clearly he is not within the late 
ftatute. adly, Whether or not in form a party, the wit- 
nefs was immediately interefted in the event of the fait. 
The cofts of the appeal and the burthen of maintaining 
the pauper, if fettled in the witnefs’s paiifti, are charges 
on the rates, hy which his quota may be increafed. This 
has always been confidered as intereft fufficient to ex- 
clude fuch an one from being called by his own pariQi 


(a)‘ Bridgman^ s AnuL Indtxto Chan, Rep, pafllm. 
(^} Vi<lc Pteke^s Evidence^ 149. 16ft 
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to give evidence for them ; and mud therefore be 
dent to prote£t him from being compelled to ^ive ef t- 
denctf ngainil himfelf. In this refpe£l the cafe is very 
diiTerent from Hex v. Little Lumley {a\ where the pa« 
rifliioner^who was compelled to be examined as a witnefs 
for the adverfe pari(h| was not rated at the time. It was 
not in the contemplation of the Legiilature when they 
pafled the aA of the 46 Geo. 3. to compel one who was 
diredlly interefted in the very queftion and fuit in jttdg« 
ment to give telfimony againft his own intercft. The 
very wording of the 2Q: (hews that they looked to an ia^ 
tereft in fome other civil fuit. They declare^ << that a 
witnefs cannot by law refufe to anfwer a queftion^ re* 
levant to the matter in iiTuCi the anfwering of which 
has no tendency to accufe himfelf^ or to expo/e him to 
penalty or forfeiture of any nature whatfoever, by rea* 
fon only^ or on iho foie ground| that the anfwering of 
fuch quedion may edablifh or tend to eftablilh that he 
owes a debt, or is otherwife fubje& to A civil fuitf either 
at the inftance of his fnajefly^ or of any 'other perfon or 
perfons.” If this cafe come within any of the words 
of the a£i, it is within the exception as expofing the wit- 
nefs to a penally; for it fubjefts him to a diftrefs, and to 
perfonal imprifonment {i) in default of fufficientdidrefs^ 
(and the quedion mud depend on the witnefs’s intered 
and fituation at the time he was required to be exa* 
mined :) but in no event could it fubjeft him to a civil 
fuit either at the indance of the king or of any other 
perfon And thefe latter words fufficiently (hew that 
the fuit contemplated by the a£l was one to be afterwards 
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(4) 6 *Tetm Rtp. 157. (^) B/ ftat, 43 £/«». e. t./. 4. 
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inftituted againft the witnefs himfelf in confequence of 
tht ei^dehce he is compelled to give at the trials and not 
the very fuit in which the evidence was given. It never 
could have been made a doubt before the ftatute, but that 
a perfon who was dire£lly interefted in tlie refult of the 
fuit in judgment was not a competent witnefs in fupport 
of his interefti nor was coi«ipellable to be examined 
againft it. Bills of difeovery in equity were meant to 
fupply the dck€t of the courts of law in this refped. 
There are cafes in the books^ ftich as Title v. Grevett {a), 
where it is faid that a witnefs, though he may, (hall not 
be compelled to give evidence which would fubje£l him 
to a civil a£lion. And there were many other decifions 
the other way. The ftatute however has now difpofed 
of every fuch objeAion, upon which alone any doubt 
cpuld ever have been entertained befoae that time. [The 
cafe of The King v. 5/. Lawrence in Winchejler (i) having 
been referred to by the counfel for the refpondents, as in 
point; where on aqueftion of fettlement between the pa« 
rifhes of St. Maurice and St. Lawrence in Winchejler^ aS 
pariihioner of the latter, who was rated to the poor there^ 
was fubpoenaed by the adverfe parifh, and compelled to 
give evidence againlt his own pari(b, notwithftanding his 
obje£lion to it.] They anfwcred, that it feemed as if the 
witnefs had at laft waved his privilege; for the counfel 
in fupport of the order of SeiTions there obferved that the 
witnefs did not perfjl in refuting to give evidence : and 
Lord Mansjield only faid that it was fcandalous to make 
the objedion ; and that in cafes of that kind it was rea- 
fonable that the truth of the fa£Is (hould be fairly in^ 
qutred into, and that was a ready way to come at it : zt 

(«) % Ld, 100'S. {h) BOrr. S. C 588. 

3 rcafon; 
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reafon which would equally apply Jto compelling a de- 
fendant on the record to give evidence againft^himfclf. 
And as to the tafe of Cox v. Whalley there referred to 
in a notei as one wherein the fame obje£iion had been 
overruled; they faid it was certainly a miftake: as 
appeared by the following note of it; which was now read 
in court. 

** Cox V. Whalley and others^ fittings at Wejlminjler 
zlitx Mich. 1779, luOtA Mansfield C. J. It was 

an ad^ion by the maHer of a tavern for a dinner provided 
by the joint order of eight perfons, four of whom were 
made defendants in that action. The plaintiiF called 
one of thofe who was not fued, to prove that the en- 
tertainment had been provided as ftated. The witnefs 
himfelf objedled that being a party, he ought not to be 
examined : and the obje£tion was fupported by the de- 
fendant’s counfel. On the other fide Mr. Dunnings for 
the plaintifF, faid that it was competent for the plaintiff 
to examine any wicneil'es whofe incered might incline 
them againd him ; although the witnefs might by his 
tedimony charge himfelf. And Lord Mansfield difal- 
lowed the objedfion, and ordered the witnefs to be exa- 
mined. He faid that a perfon againd whom a bill is 
filed for a difeovery cannot demur to it on the ground 
of his having an intered againd the party fo calling 
him.’* 


i8o8. 
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7 he Attorney 'General and Bejl contra. As to the 
quedion, whether or not the inhabitants of the paiifh 
were all parties to the fuic, it mud be decided by look- 
ing to the title of the appeal as it is entered at the fef- 
fiohs, where the quedion arofe, on the objedtion taken, 
and not as the cafe is iotitled when removed into this 

Court 
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Court hj certiorari ; and there the churchwardens and 
overfeers of the poor of the parifli are the only parties 
to the fttit known to that Cotirt. And In a court of 
law none but thofe who are the a£tual parties to the 
fuit on the record can be privileged as fuch from giving 
evidence, when called by the adverfe party, now that 
all obje£iion on the fcore of giving evidence againft 
their own civil interefts is done away by the ftatute. 
Therefore there feems no reafon why a ceftui que truft 
in an aiSlion by or againft his truftee may not be called 
as a witnefs by the adverfe party. The cafe of The 
King T. £/• Lawrence in Winchejier {a) is an exprefs au« 
thority to (hew that a parifhioner, though paying to the^ 
poor rates of one paii(h, may be called as a witnefs by 
an adverfe parilh litigating with the other a queftion on 
the fettlement of a pauper. And fo far as the technical 
obje£lion goes to the calling a parilhioner as a witnefs 
who, it is faid, is in effe£l a party, the authority of that 
cafe is confirmed by The King v. Little Lumley [a) : for 
in that view of the queftion, it is immaterial whether the 
parilhioner were adlually rated at the time. If the in* 
habitants of the parifli, and not the churchwardens and 
overfeers of the poor, be confidered as the real parties 
to the fuit, the only difference between one who is rated, 
and another who is omitted in the rate, is on account of 
his interejl: which the ftatute has now removed. If, 
however, rated inhabitants are alone to be confidered as 
parties to the fuit, one confequence muft follow, which 
has never hitherto been admitted in praftice, that the 
declarations of any fuch inhabitants as to the matter in 
sffue may be given in evidence by the adverfe parifli ; for 
even the declaration of a mere truftee, being a nominal 


{4) Burr* Sa C. 58s. (S) iTerm 157. 


party 
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party on the record, was held in Bauerman v. Radenlus{b) 
to be evidence againfl: his ceftuy que truft. Taking him 
however to be an inhabitant, having rateable property in 
the parifh, for which he is rated, and therefore as being 
Confequentially intereded in the decifion of the appeal^ 
ftill he is not in the fime (ituation as a party to a fuin 
He is not bound to appear, nor to take any notice of the 
proceedings going on againd his parKh : the inhabitants 
tnay perhaps eventually be called upon for contribution 
to a rate, but no procefs lies to compel their appearance 
in court. So neither can the judgment affe£l him imme^ 
diately. Suppofe the pauper adjudged to be fettled in the 
witnefs’s parifh, and the paridi refufe to receive or provide 
for him ; the paridi officers may be indi£ted, but not the 
witnefs as a mere parifliioner. He cannot be purfued by 
any procefs which can iffiie upon fuch a judgment, as a 
party to the fuit may. The colls awarded cannot be 
vied upon him, but arc only payable out* of the general 
fund by the parifli officers, and they alone are anfwerable 
for the payment. The making of a rate by ihofe officers, 
out of which the pecuniary charges of the cods, and of the 
future maintenance of the pauper fettled upon them, are to 
be defrayed, is a matter altogether collateral to the judg- 
ment of the SeffioDs. Neither does it follow neceffarily that 
the witnefs will be perfonally amefnable to the remedies 
given to enforce payment of the rate j for he may rid him- 
fclf of any perfonal refponfibility by removing out of the 
paridi, though his property might be afFedled by It : but 
that objetSlion goes merely to his intered, which is re- 
moved by the late a£l. At any rate the intered of fuch^ 
a witnefs in the quedion is very remote ; and it would 
be a ftrange coudruflion of the to fay that it (hall 
not flielter one who has a direct intered io refuGng to 


x8o8. 

ThekitfO 

agatnft 

The Inhabitants 
of 

WoBVun. 


(tf) 7 Ttrtn Rep* 66j. 

Dd 
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anfwcr a queilion which will certainly fubje^l him to atf 
e^lion fcr a debt; but that it (liall (lielter one who has 
a more remote intereita wliieh can only be reached by a 
future collateral proceedingi which he may avoid altoge* 
ther by removing from the parifli. The exceptions ifl 
the as to not compelling a witnefs to accufe himfelf 
of any offence or to fubje<fl himlelf to any penalty or for* 
feiture^ can in no fair couiiiu£iion of the word penalty^ as 
there ufed^ be applied to the remedies given for colle£k<*> 
ing the poor rate. And th^ey urged the inconvenience 
which might enfue from holding that fuch a witnefs was 
not compellable to anfwerj (and which it was fuggefted 
had occurred in the particular cafe) if after giving 
evidence which prevented the removal to another parifli^ 
on the ground of a fettlement in his own» the adverfe pa- 
ri(h (hould not be able to avail iifelf of that teftimony 
when the removal was made upon that evidence to the 
witnefs’s parilh^ 

^he Court faid, that the queftion being of general con- 
fequence, as involving the con(lru£lion of the late 
they would advife upon it before they delivered their 
opinion- And Le Blanc J. obferved, that if the Seflions 
had been aware at the time of the extent of the queftion, 
there would have been no difEculty : for if the witnefs 
were reje£led on the ground of his being a party to ths 
fuit| his declaration of any fads touching the matter io 
iiTue would nccefiarily have been evidence againlt him* 

Lord Ellenborough C. J. now delivered thejudg<« 
ment of the Court* 

This SefTions cafe was argued on Wednefday lad, an4 
the Court wilhed to conrider 9 whether the very ungra* 
cious objedioni made by a rated inhabitant of the ap- 
6 pealing 
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pealing parlfii, to be exariyned as a witnefs, when called i8o8« 
upoa by the refpondents, were well founded; and, on ^ 

consideration, we are of opinion that it was. The parties agaxufi 
appealing before the court of quarter fcffions, as appeared 
by the proceedings returned to this court, were the 
church wardens and oveifccrs of the parifli of S/. Alban ; 
which at firft feemed to afford an anfwer to the objeftion, 
that the inhabitant propofed to be called was not a party 
to the proceeding : but in reality the appeal is by theni 
on behalf of the inhabitants of the parifli, who are all of 
them, paying to the rates, the parties grieved, and are all 
dire£fly and immediately intcrefted in the event of the 
proceeding, by which the maintenance of the pauper is 
to be fixed on them or removed from then;, as well as 
the cods. It is a long eftabliflred rule of evidence that a 
party to the fuit cannot be called upon againfl his will by 
the oppofite party to give evidence ; and wc think that 
the late a6l of the 46th of the king does not break in 
upon this rule. That aft takes away the right of objeft- 
ing by reafon only, or on the: foie ground, that the an- 
fwering the queftion may eftabllfli or tend to edablifh 
that the witnefs owes a debt, or is oiherwifc fubjeft to 
a rivil fuit. But that is not the ground of the prefent 
objection : nor does it appear to us to have been the in- 
tention of the legidature by this aft of parliament to alter 
the (ituation of parties to a fuit or proceeding, more 
crpecially in a proceeding fuch as the prefent, where the 
(ituation of Hilliard^ the perfon propofed to be examined, 
did not bring him within the words of the aft, nor the 
inconvenience intended to be remedied by it. We there» 
fore are of opinion chat the Sedions have properly deter- 
mined the party not to be compellable to give evidence. 

And that their order, qualhing the order of the two juf- 
tlces, m^ft be aAirrned. 

Dd 35 
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Muity, 

Nov. iStli. 

Though an ap- 
peal againft an 
order of remo- 
val has been en- 
tered and ad - 
journed once by 
virtue of the 
flat. ^ Cco. r« 
c. 7. /. * , and 
though the juf- 
tices In fefTtens 
have a dUcre- 
tionary povVer 
to daermine 
whether rcafon- 
ahJe notice has 
l^een given of* 
the appeliant's 
intention to 
proceed on the 
trial of fsi:h ad- 
journed appeal } 
;yet if they dif- 
inlfs the appeal 
at fucli adjourn- 
ed SbfTions 
without hearing 
jtjon the ground 
that they hive 
po authority to 
try it for want 
of a Aiilicitnt 
length of notice 
to the fefpond- 
r.nts according 
to a new rule of 
practice pro- 
mulgated two 
feiTions before, 
but then fir: 
aded upon, and 
v/hich was 'not 
known to the 
appellant’s at- 
torney who had 
given the former 
ufual notice, 
this Court will 
grant a manda- 
inus to the Scf* 
fions to enter 
continuances 
and hear the 


The King againji The Juftices of Wiltshirj^, 

was a rule calling on thefe juftices to (hew caufe 
why a writ of mandamus (hould not ilTue, command- 
ing them to enter continuances upon the appeal of the 
inhabitants of the pariih of Stourton in Wilts again ft ati 
order of removal of a certain pauper from Mer^ to Stour • 
ton^ and to hear and determine the faid appeal. 

This was founded on an affidavit of the appellantS 
attorney, living at IVincaunton in Somerfety by which it 
appeared that he was applied to by the parifh officers of 
Stourton, on the 19th of laft, to enter the appeal 

and get it rtTpited until the next feffions; in confe- 
quence of which notice of appeal and of the intended 
motion to refpite was given to the refpondents. That 
the next feflions was held on the adth of Aprils when the 
appeal was entered and refpited to the Midfummer fcl- 
fions, which was held at Warminjlcr on the lath of 
Oji the ad of ^u/y the appellant’s attorney learnt for the 
firft time that the Seflions had made certain rules for 
their praftic?, which w^ere not publifhed till after the 
April feffions, nor afted upon or officially circulated till 
the Midfummer feffions, by whicli it was required that 
on all trials of appeals the notice of trial was to be given 
on or before the Monday in the week next before the 
feffions, otherwife the notice to be .deemed infufficient ; 
and that the like notice was to he given in the cafe of refpiied 
appealsy unlefs, &c. That on Tuefday t^e 5 th of July 
notice of trial of the appeal was ferved on the refpondents 
at ^ O'clock in the morning, dated the day before, being 
as foon as the fignatures of the parifh officers could be 
obtained* That the ufual notice theretofore required 
\n f^cb cafes in this and the jnei^hbouring counties 

was. 
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was given in this cafe. That the appellant’s attor- 
4?ey attended the Midfummer feffions on Tuefday the I2th 
of Julys and on the next day the appeal was called on, 
when the refpondents objedled that the notice had not 
been given in time. That the appellants then applied to 
the Court for an adjournment under the circumitances, 
offering to pay the cods of the day; but the Court re- 
fufed it, thinking they had no power to do fo. Affidavits 
were alfo read in anfwer to this rule, alleging that the 
new order of pra£lice was made at the preceding Janu-. 
ftry feffions held at Devizes: and that notice of it was 
immediately after promulgated in the county. That the 
appellant’s attorney lived only 5 miles from Siourton^ 
though in the county of Somerfet: and that the litigating 
parifhes were very near to each other. 


1808. 


The Kitr« 
againft ^ 

The Juliices 
of 

Wiltshire. 


G arrow f R* Williams ^ and Cq/berdj (hewed caufe againd 
the rule, and contended that the magiflrates were the 
foie judges by the aft of the 9 Geo. i. r. 7./ 8. of what 
was reofonable time for giving notice of appeal; and 
having laid down a ri|le for regulating their diferetion, of 
which notice had been promulgated at t>^'0 preceding 
feffions, all perfons were bound to take notice of it ; and 
that the appellant’s thinking proper to employ an attor- 
ney, who happened to live juft without the bounds of the 
county, could not differ the cafe. The aft of the 13 & 
14 Car. 2. c. 12./. 2. firft gave the appeal to the ne::t 
Seffionsj which has been conftrued to be the next poffible 
SelHons : after which the ftat. 9 Geo. i» c. 7./ 8. direfts 
that if it (hall appear to the jufttces that reafonable 
time of notice was not given, then they (hall adjourn the 
appeal to the next Quarter Seffions, and then and there 
fnally determine the fame** But this only empowers the 
juftice^ to make one fuch adjournment upon the ground 

nf 
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of the want of time for the appellants to give reafonabie 
notice of their appeal ; and having once before exercifed 
that jurifdidion in the prefent inftance^ they had no au- 
thority to make a fecond adjournment on account of the 
fame default. But if they had a continuing jurifdi£tioa 
in that refpeft ; yet as it could only be legally exercifed 
if the juftices were of opinion that in fa£t; there had not 
been fufficient time before the Sef&ons to give rea- 
fonabie notice of appeal to the refpondent parifh, and 
they being of opinion that reafonabie notice might have 
been, but had not "been given in the particular cafe, the 
queftion was j^hereby concluded^ and this Court will not 
interfiere to control that jucf|ment. 

The AttorneyGeneral^ Jehyll^ and Grant, in fupport of 
the rulci were (topped. 

Lord Ellenborougii C. J. The magiflrates cer- 
tainly had a difcretion to exercife with refpedt to what 
was reafonabie time for giving the notice of appeal ; but 
we have alfo a kind of vidtatorial jurlfdiSion over 
them, in the exercife of fucha difcretionary power; and 
we think that in this cafe they have not exercifed that 
difcretion in a way that we ought to give efFe£l to ; but 
that we ought to interfere and correft it. Here it ap- 
peared that a new rule of pradlice with refpeA to giving 
notice had been recently made by the SelTionSi of which 
the appellant’s attorney bad no knowledge^ but he con- 
formed htmfelf to the former praftice ; and, under thefe 
cvrcumftances, it would be too much to conclude the ap- 
pellants from having their cafe heard. 

Per ,Cuham$ Rule abfolute (0). 

{a) Though by the ftat. 13 Sc i^^jCar^ 2. c is. the appeal was to be 
MgeS at the nrxr Quarter SefTionsi yet when it was fo lodged, the Jullicea 
l^jight haye adjourned it toties quotics the puipofea e( juAice required, 

Vkl9 
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Vide the cafe of The King v. Lumh-y 'Barlfi^ % Salk. 605. And there It 
nothing in the ftat. 9 G, i. to redrain their general power in this refpeS, 
hut rather to compel the adjournment in the firft in dance where rcafon* 
able notice has not been given. Vide ^he King v. I’he yufikes of Buckings 
hamjhire, 3 Eaf, 3^x. and The King v. ‘Ibe fujllccs of Sbre^fAre, (by ixiidakc 
printed StafforSfinre^ 7 Eaf^ 549. 


Butler againfi Brushfiei.d. 


j^j^ARRTAT (hewed caufc againft a rule for fetting 
a(lde an execution executed pending a writ of 
error: and the queftion was whether bail in error (which 
had not been put in) were neceflary ? It was an aftion 
of debt upon a bond conditi^icd for p,:yment of 1100/. 
at a certain day^ and alfo for performing all covenants 
in a mortgage deed of even date with the bond 5 and he 
cited Dejborcfes v. Horfey^ 2 Sira. 959.1 where the condi- 
tion of the bond was for the payment of money on fuch 
a day) being the fame fuvi mentioned in cerfain indentures 
of fuch a date ; which latter words it was contended by 
the plaintiff in error excufed him from giving bail, be- 
caufe the w^ords of the flat. 3 i. r. b. are bonds for 
payment of movey only ; and that was a bond for perform- 


ance of covenants : but the Court held that bail was ne- 
ceflary the material part of the condition being the pay- 
ment of the money ; and the other words being only 
added to (hew that they were only different fecurities for 
the fame debt. 


Lord Ellenborough C. J* There the bond was con- 
ditioned for payment of money only $ but this is for per- 
forming all the covenapts in the mortgage deed, amongft 
which there may be many covenants befides that for the 
payment of the money. 

Per Curiam^ Rule abfolute {a). 

(a) yldo t Mutfir, 54 . and Cartb. sS. 
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A'bvi sStb. 

D.^rl in error 
not neceflary 
upon the ftat. 

3 7. 1, c. 8. in 
debt on bond 
conditioned for 
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^ov, 28th« 

One in cuftody 
by atuchment 
for non-pay- 
ment of money 
under lo/.i 
found due by an 
award made a 
rule of Court, ia 
not entitled to 
his difcharge 
under the ftat. 
^%Gto. 3.C. taj, 
that being con- 
fined to perfons 
in execution 
^/>en any jutlg- 
aunU 


The King againji Hubbard. 

^H£ defendant was in cullody upon an attachment 
for non-payment of a fum under 20/. found due by 
an award, which had been made a rule of Court ; and 
Peake had obtained a rule for his difcharge by virtue of 
the ftat. 3. r. 123., and cited w, Stokes {a)^ 

where one in cudody on an attachment for non-payment 
of cofts under the ftat. ^ Se 6 JV.tsf M. c. 1 1./ 3, was 
difcharged under the Lord’s A£f 32 Geo^ 2. c. 28./ 13., 
which extended relief to perfons charged in execution for 
any fum not exceeding 100/. This rule was now re- 
(ifted by Jervis and Dumpier^ on the ground that the 
a 61 : in queftlon was worded differently from the Lord’s 
Aft, and was confined to relieve prifoners *• in execution 
upon any judgment^^ for any debt or damages not exceed- 
ing 204 Sec. And, on adverting to the words of the fta- 
tute. The Court were of opinion that it only extended to 
perfons in execution on judgments ; and difcharged the 
rule. 

(a) CoTvp. 136 . 


END OF MICHAELMAS TERM. 
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Court of king’s bench, 


1 » 

Hilary Term, 

In the Forty-ninth Year of the Reign of George III. 


Wright, Clerk, againft Smythies, Clerk. 


'X’uefda'f^ 
Jan, 24th* 


'^HIS was an a£lion brought by the prefent re£l:or of 
5/. Michaet^s, Colchejler, againll his predeceflbr, to 
recover damages for dilapidations of the re£lory-houfe, 
and other buildings deferibed. The declaration dated, 
as ufual, the feifin by the plaintiff of the redlory 
and premifes, and that the latter were in a ruinous (late. 
The defendant let judgment go by default as to the 
red^ory-houfe, and pleaded not guilty as to the rt-Tulue 
of the grievance complained of. The property in dif- 
pute, conGding originally of a dweliing^houfe, a ftable. 


Where fuccer- 
five reftors had 
been in pofTcf- 
fion of land for 
above 50 years 
part ; but in an 
action for diia* 
pidations 
bri»ught by the 
prefent againft 
the late re6for,it 
appearing that 
the abfoiute 
feifin in fee of 
the faiiiC iaiifl 
was in cei rain 
devifecs, fince 


the flat. 9 Ge'o. s. 

c. 36. and that no conveyance was enrolled according to the ift fc^lion of tliat a^I, nor any 
difpofition of it made to any college, &c. according to the 4 th fefEVion j held that no pre- 
fumplion could be made of any fuch conveyance enrolled, (which if it exifted the party 
might have (hewn,) and confequently that the redlor had no rule to the land j as the flatute 
avoids all other grants, fisc, in truft for any charitable ufe made otherwife than is thereby 
dire^ed : aithouich in fa^ it|appeared that one of thofe devifees was the then redlor, and that 
the title to the re^ory was in BaHol ColUgCj Oxford^ 

VoL. X. £ e ilaughter- 
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iSojI. 

WmcHTf 

Clerk, 

againft 

Smythies, 

Clerk. 


flaughter-houfe, and other premifes, appeared at the .trial 
to have been devifed by one Charles Saunders of Cclchejierf 
by will dated the 2d of Auguji 1 7 54, in theVollo wing words : 

give and devife all that capital melTuage or dwelling* 
houfe, with the ftable,llaughter 4 ioufc, yards, garden, and 
other appurtenances, now in the occupation of me and S.N. 
unto my friends G. Wegge^ C. Gra^ Efq. and the Rev. G. 
Kilh'j^ all of Colcheflery their heirs and afRgns for ever 
having before given an eftate for life in the premifes lo 
his wife. The tenant for life and the three devifeesin fee 
were proved to be dead. No truft was declared, nor any 
thing elfe contained in the will which could afTeft thefe 
premifes, nor any refiduary devife. But it appeared that 
Ktiby^ one of the devlfees, was reSor of this parifh, and 
that he and all his fucceffors, by connivance of the truf- 
tecs, had let the premifes to tenants for their own benefit. 
The advowfon is in Baliol College^ Oxford. On thefe 
fa£ls Macdonald C. B. was inclined againfi; the plaintiff’s 
right to recover the datnages for the dilapidation of the 
buildings in difpute ; confidering that though from the 
length of time that the fucceffive reflors had been in tic 
receipt of the rents of thefe premifes, it v/ould have been 
prefamed, had nothing appeared to the contrary, that the 
property had been acquired to the reftory by feme legal 
means ; yet as the manner in which it had originally been 
acquired was (hewn, it appeared that the fee was either 
in the heir of the furviving joint-tenant, or in the devifee 
or alienee of fuch furvivor; or in the heir at law or de- 
vifee of the teftator, if the devife were void as being 
made collufively to evade the llatute of mortmain. How- 
ever, the learned Judge permitted the inquiry to proceed 
as to the amount of thefe dilapidations, and a verdift was 
found for the plaintiff for 150/. the cfiimated amount of 

lh« 
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the dilapidation of the re£tory-houfe ; and leave wad 
given to the plaintiff’s counfel to move to add a further 
fum of , being the amount of the dilapidation in 
refpeft to the premifes in queftion, if the Court fhould be 
of opiniofi that he was entitled to recover for thofe. 

Nolan accordingly applied for a rule for that purpofc in 
laft Michaelmas term, and dated the objc6lion made at 
the trial on the part of the defendant, as to the premifes 
in difpute; that this was a void devife within the 
ftatiites of mortmain : to which it was anfwered that as 
the reftory belonged to Baltol College ^ it was within the 
faving of the 4th fedlion of the Hat. 9 Geo. 2. c. 3^?. 
which confirms difpofitions of lands, &c. in truft for 
cither of the two univerfities or the colleges thereof: for 
which the Attorney- General v. Tancred (o) was cited. And it 
was contended that as the fucceflive redlors of the parifix 
for above 50 ycats pad had had pefleffion of thefe pre- 
mifes, a conveyance, if neceffiiry, would be prefumed 
frond the trudees to the ufe of the college ; and that the 
plaintiff, the prcfcnt reftor, could not be fuppofed to be 
in poffeflion of the title deeds of his patrons, fo as to 
produce them in evidence. And he referred to Griffin v- 
Stanhope ( 3 ), where it was faid in argument, and not de- 
nied, that if a parfon diew that for 20D years certain land 
was parcel of his glebe, it is not therefore of neceflity 
that the other (hould produce a confirmation from the 
patron and ordinary ; for the continuance of the pofTef* 

(ion makes it intendible to be according fo law at the 
time it was made.*^ So in Crimes v. Smith (e), though 
the original indruihent of impropriation of a vicarage 

(«) Jntkl. 351. {h) Cro, Jac, 45E. (f) ** 4* 

Ec a 


i8o8. 
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anno 22 Ed. 4m with condition that it (hould be en- 
dowed, was (licwn by the defendant, and that it never 
had been endowed, and therefore the impropriation was 
void ; yet as during all the time a vicar had been pre« 
fented, admitted, indituted and inducted, as one right- 
fully endowed, it was refolved by all the Court that it 
(hould be prefumed th^ the vicarage in refpe£t of con- 
tinuance was lawfully endowed. 


Garrow and Marryat now (hewed ckufe ; and referred 
ftortly to the learned Judge’s report, as decilive of the 
queftion ; the devife being abfolute upon the face of it, 
and no proof of any conveyance enrolled having been 
made by the devifees or any of them to the redlor and 
his fucceflbrs, without which no title could be derived 
to them fince the (lat. 9 Geo. 2. c. 36. f. r. and which, 
if it exifted, the plaintiff had necefTarily the means of 
(hewing. And that in the abfence of fuch proof, the 
title being (hewn to be out of the re£lors fince the (la- 
tute, no prefumption could be made in their favour in 
exprefs contradidion to the proviflons of the ad. 


^he Court (in the abfence of Lord El/enborougb, who 
was ill) were clearly of this opinion; and Shepherd Serjt., 
who was to have fupported the rule, yielded to that 
opinion, without arguing the cafe. 


Rule dlfcharged. 
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Spurrier aminjl Vale, 

JN debt for the penalty of 5/. given by the flats. 3 G. r. in dsht fora 

r. II. and 5 Sc g Ann. for ufing a gun and dog for 

killing game, it was proved at the trial that the defend- Jhew^alJepu^a-^ 

ant (hot a pheafant on the ift OBoher 1807 in Birchs 

hanuer manor : that he avSled as a gardener, and lived in I" ‘"®r 

* . be 

a houfe belonging to Mrs. Hibhuif. On the part of the prefumed, if 

j r j 11 • j r XT nothing appear 

defendant a regular deputation was proved from New to the contrary. 

College in O^ejord^ dated 28th of March i8oj;, and under killed by^him 

their fe.il, appointing him their gamekeeper for Birch* Ihe'^ufJof th^ 

hanger manor, in the ufunl form, to kill game for their 

” " n. 3 Cr. 1. c» 1 It 

ufe. In anfwer to which it was objecled, on the part of 
the plaintiff, that the defendant was not, according to the 
requifition of the ftatute, truly and properly a fervantof 
the lord of the manor.” But the Ld. Chief Baron, before 
whom the caufe was tried in BJlx, overruled the objec- 
tion ; confiderlng that if the words ‘‘ truly and properly a 
fervant” were to be conflrued to mean domejlic fervant,” 
cc^rporations or individual lords of manors, having no do- 
micile there to which their gamekeeper could be attached, 
would in many inflances be deprived of the benefit of 
appointing fuch perfons; and that the bona fide appoint- 
ment of the defendant, as gamekeeper of a didant manor 
belonging to the college, fatisfied the ftatute. It was next 
contended, that in order to protefl the defendant, it was 
necefiary that he ftiould take and kill game for the foie 
ufe and immediate benefit of the lord. But, fuppofing 
that to be necelTary, the learned Judge was of opinion 
that a gamekeeper regularly appointed, proved fimply to 
have taken or killed game, was to be prefumed to havefo 
£03 done 



CASES tN HILARY TERM 


#14 

i 809 > dorie according to lav, (efpecially in an adion on a penal 

SrvKKiBt “***'‘^ contrary were proved : and there being 

no evidence in this cafe, that the defendant was killing 
game for the ufe of any perfon other than the lord of the 
manor, he advifed the jury to find a verdl£t for the de- 
fendant i which they did accordingly. 

In lad Michaelmas term it was moved to fet the verdifl 
afide, on the ground of a mifdlredlion in law; there being 
no evidence that the defendant, who was admitted not to 
be qualified fuo jure, was cither “ truly and properly a 
fervant of the lord,** or ** a perfon immediately employed 
and appointed to take and kill the game for the foie ufe or 
benefit of the lord.” And the cafe of Rogers v. Carter (o) 
was referred to ; where, though it was held that a lord of a 
manor might appoint an unqualified perfon, not a menial 
fervant of his, to kill game ; yet it feemed to be underftood 
that the deputation mud be confined to killing game for 
the lord’s own immediate ufe : and though fuch a perfon 
was held to be proteded from having his gun feized even 
off the manor; yet it was confidered that he was liable to 
the penalty of killing game out of the bounds of his de- 
putation. So here, it was neceffary for the defendant to 
(hew that the game was killed for the ufe of the college 
by which he was deputed ; without which he fubjedled 
himfelf to the penalty. 

In this term Shepherd and Burrough were to have 
(hewn caufe againd the rule ; and Garrow and Marryat 
were heard in fupport of it. But 

The Court (in the abfence of Lord Ellenborough who 
was ill) faid, that the defendant having been deputed 

(a) i tyaif. 387. 390. 

gamekeeper 
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gumekeeper by the lord of the manor, it might be prc- 
fumed chat the game was killed for the ufe of the lord, if 
|[iothing appeared in evidence to the contrary. 

Rule difcharged. 


Bowden cigainjl Vaughan. 

^HIS was an aftion upon a policy of infurance on 
goods at and from Lijbon to London. Previous to the 
clFcfting of the infurance a letter had been received by 
the plaintiff from his correfpondent, dated Lijhouy 27th 
of OElober 1807, in which the writer advifes him that he 
had configtied to him 1828 hides by the AlmiranU Nelfony 
which \yere to be infured ; (fating that flic was a Portu- 
guefe (hip, and would fail in a few days. This letter was 
not (liewn to the underwriters at the time of fubferibing 
the policy 5 but the broker reprefented that the Jlnp was to 
fail in a few days : and he faid upon his examination at 
the trial at GuUdhally that if it had been reprefented that 
the (hip was not to fail in lefs than a month, the infurance 
could not have been effected ; the French army marching 
to the attack of Portugal being then daily expefled at 
Lifbon. There was no doubt, therefore, of the materiality 
of the reprefentation : and in fadf the vefTcl did not fail 
till the 29th of Novembety and was ftopped by the enemy 
on the 30th before (he left the Tagus. Lord Ellenhorough 
C. J. left the cafe to the jury; adviling them to confider 
that the perfon by whom the reprefentation was made 
was the owner of goodsy who could only fpeak of the fail- 
ing of the velTel from probable expectation ; and that if 
fuch reprefentation wore made bona (ide, it (hould not 
conclude him. And the jury, being of opinion that the 
E c 4 rcprc- 
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the time of ef- 
fcdling a po* 
Jicy by the own- 
er of goods on 
board a fhip, 
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reprefentation had been made bona fide on probable cx- 
pedatioiij found a verdidi for the plaintiff. 

Park now moved for a new trial, on the ground that 
no fuch dillindlion appeared in any of the cafes, between 
a reprefentation as to the time of failing made by the 
owner of the goods, and one made by the (hip owner ; and 
that the effedt of it with refpeft to the underwriter was 
the fame, whether it proceeded from the one or the other. 
But 

The Court were of the fame opinion with the Lord 
Chief Juflice at the trial, that a reprefentation as to the 
time of the (hip’s failing, made by the owner of goods on 
board, mu(t from the nature of the thing be confidered 
only as a probable expedtation, he having no control over 
the event. 

Rule refufed. 


416 
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Bowden 

againji 


ty'idncfdayf 
Jan. 2sth. 


Robertson and Another againft Liddell Bart, 


After verdidi for 
the defendant, 
«nd a new trial 
awarded upon 
a queiUon of 
law, without 
any thing faid 
as to cofts j and 
indead of pro« 
ceeding to a fc- 
cond trial, the 
parties agree to 
Aate the laAs 
fpeciallyas if 
inacafe refer ved 
at the trial ; on 


principal point in this cafe having been decided 
with the plaintiffs in laft Eajler itxm {a)^ a quclllon 
now arofe as to the cofts ; on vf^hkh the fadts were, that 
the defendant had obtained a verdidt at the trial, and the 
Court afterwards granted a rule for a new trial upon the 
matter of law ; but inltead of proceeding to trial a fecond 
time, it was agreed to put the fadls into the (hape of a 
fpecial cafe ; which was done accordingly : and after ar- 
gument, the poftea was awarded to be delivered to the 


which t he poftea 

is Afterwards delivered to the plakitiflfs j they are entitled to the cofts of the firft trial. 


(tf) jSnre, 9 vol, 4S7. 


plaintiffs. 
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plaintliFs. And nothing having been faid as to colls in 
the rule for the new trial| the mailer had taxed colls for 
the plaintifFj as if the fpccial cafe had been originally re- 
ferved at the firll trial. On which a rule nili was obtained 
hyHullock for the mailer to review his taxation ; contend- 
ing that in no event could the defendant who had obtained 
a verdi<St be liable to the colls of the firll trial ; for the 
plaintiffs could not be in a better condition than if they 
had fucceeded upon a new trial; in which event, accord- 
ing to Mafon V. Skurray («), and Hankey v. Stitiih (^), they 
would not have been entitled to the coils of the firll 
trial. 


1809. 

RoBEtTCOM’ 

againfi 

L1DBBI.L. 


Carr oppofed the rule. And 

The Court approved of the mailer’s taxation ; faying, 
that the defendant had no caufe to complain ; for being 
in the wrong, he had only the colls of one trial to pay j 
whereas if the caufe had gone down to trial a fecond 
time, he would have had bis own colls of the firll trial to 
have paid, and all the colls of the fecond trial, which 
would have been decided againll him. That if he had 
conceded any favour to the plaintiffs in agreeing to the 
fpecial‘cafe, inllead of going to trial the fecond time, he 
ihould have made his bargain with them about the colts 
at the time of fuch agreement. 

Rule difeharged* 


{a) B.R, T. ao(r, 3. Htdlotki 395, 


{k) 3 TVw Rip, 507. 
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f^eJneffay^ 
Jang »5^h. 


Thomason, jointly with Hipgip, Pearson, and 
' Hodges, Affignees, under feparate Commif* 
fions, of Underhill and Guest, Bankrupts, 
cigainjt Frere and Others. 


paiiinerl^aftf^ Underhill ^ and Guejl were partners in 

ing, but without trade at Birmingham \ to whom the defendants, 

bind Che firm by bankers at the fame place, advanced money frpm time tQ 
dSt dufto"^*^ * time. On the ift of June 1807 the balance due to the 
correfpondent defendants was 1800L, which was afterwards incrcafed; 

being then refident at Copenhagen^ where 
a creditor at he has ever fince Continued, the defendants applied for 

home, and at- • ^ ^ . ♦ * 

terwards by di- fecuritv to Underhill and Gu^ ; who thereupon by deed. 
region of fuch . ^ ^ l , 1 . - , 

correfpondent oi that date, executed by them only,^ and without any 
exXngelli^thc authority from Thomafon^ but purporting to bind hin^ 
fiJm*uptn*llis afligned to the defendants certain fcheduled debts 

vfhkh*was ac- Thomafon^ Underhill^ and Guejl^ and 

cepted, payable amongft* Others a debt for 1450/. (the fum now in difr 

to their own 

order for the putc) from Gamble and Co- in America* On the 3d of 

amount of the t,- # 1 /» ... 

debt 3 and then October 1807 Underhill and Guejt received a letter of ad- 

ners^having "in Vice addrcffcd to their firm from Gamble and Co. (who were 

commuted afts ignorant of this affignment) debring them to draw a bill on 


of bankrupt 
cyiindorfedfuch 
bill to the cre- 
ditor of the firm 
in part fatisfac- 
tion of his debt 3 
and afterwards 


Gamble and Co.’s agents Dunlop and Co. in London for the 
amount of their debt of 1450/. ; which bill was accord- 
ingly drawn at two months, and was accepted by Dunlop 


feparate comrnifTions were fued out againft the two partners, wlio were declaretj bank- 
rupts, and their eff;;£ts airigned.3 the other partner being alii the titne abroad. 'Held, ill, 
that by fuch indorf.ment of the bill by the two, after a^s of bankruptcy committed by them, 
though before the commiinons ilTued, nothing palLd to the creditor; for the bankrupt 
partners had by relation cesifed at the lime of fuch indorfemenc to have any control over the 
joint flock as partners, ind therefore could not bind either the property of their affignees or 
of their folvent paitner. adly,That the folvcnt partner might join with the aliignees of the 
other two in maintaining an adlion for money had and received to recover back from the cre- 
ditor the amount of the bill received by him from the acceptor. 3diy, That fuch creditor 
could not fet off a greater demand which he had upon the joint firm, though leprcfentcd by 
thv difftient plaintifTi. 


and 
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^nd Co. on the 8th of OEloher^ and returned to TJpderhtll 
atnd Guejl 2Lt Birmingham ; and on the iith Guejl^ with 
the afTent of Underhili^ indorfed and delivered it over to 
the defendants) who had applied for it, and they received 
payment of it on the 6th of December. On the yth of 
QEioher 1807 Underhill and Guejl committed adls of bank^ 
ruptcy ; on the 19th feparate commillions of bankrupt 
were taken out againft them \ and on the 26th they were 
declared bankrupts) and the plaintiffs [i^ipgipi Pearfon^ 
and Hodges) were chofen their refpe£live affignees. And 
thofe affignees joined with Thomafon^ the remaining fol- 
vent partner, to bring this aftion for money had and re- 
(;cived, in order to recover back the faid fum of 1450/. fo 
paid to the defendants by Underhill and Guejl after their 
bankruptcy) by virtue of the deed of affignment executed 
before by thofe two partners for themfelves and their ab- 
fenf partner Thomafon. And it further appeared that at the 
time of the bankruptcy, and at the trial of this caufe, the 
partnerfhip firm of Thomajon^ Underhill^ and Guejl was 
indebted to the defendants in a larger amount than 1450/. 
for which this a£tion was brought. Under thefe circum- 
ftances, Grofe J., before whom the caufe was tried at 
Warwick^ principally on the confideration that the part- 
nerfhip firm of Thomafon, Underhill^ and Guefl^ whofe in- 
terefts were reprefeiued by the refpe£five plaintiBFs, was 
indebted to the defendants in a larger fum than that 
fought to be recovered, nonfuited the plaintiffs. Where- 
upon a rule nifi was obtained in the lad term for fetting 
afide the nonfuit, and for a new trial. 

It was now agreed on all hands, that Underhill and 
Gueji had no authority to bind their abfent partner 
^homafon by deed ; and that the bill having been indorfed 
and delivered to the defendants by the bankrupt partners, 

after 
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after aQs of bankruptcy committed by them, would not 
bind their aflignees, whofe title would relate back, fo as 
to afTeil the (hares of the two bankrupts. The remain- 
ing quedions were then rcfolved into thefe ; firft, whether 
the payment of a partnerfiiip debt made by the two part- 
ners after adls of bankruptcy committed by them, but 
before any commilfion iCued thereon, would bind the 
folvcnt partner abroad : and if not, adly, whether this 
a6lion brought in the joint names of the folvent partner 
and the affignees of the others to recover the whole could 
be maintained, when, as againfl: Thomafon at leaft, the 
defendants were entitled to retain this money ; and when 
the firm of Thomafon^ Underhill^ and Guejl^ which ftill (it 
was faid) remained folvent, and was reprefented by the 
feveral plaintiffs in this aclion, was now indebted to the* 
defendants in more money than was fought to be reco- 
vered from them* 

Ciarke and Reader now oppofed the rule. As to the 
firft point ; a fecrct adl of bankruptcy, committed by one 
or more of feveral partners, however it may by relation ' 
deveft the bankrupts of their property, as between them 
and their particular creditors, whofe interefts alone are 
regarded by the bankrupt laws, cannot operate as a dif- 
folution of the partiitrfhip with refpefl to third perfons 
dealing with the whole firm as folvent, until the public 
declaration of the bankruptcy by the commiilioners, and 
their aflignment of the eftate and cffcdls of the bankrupt 
partners. In Smith v- Stokes (a) Lord Kenyon faid, It was 
not the aft of bankruptcy alone (by one of two partners) 
that diflblved the joint tenancy, but the aft of bankruptcy 
followed up by the commiflion and aflignment. And 


(-) 1 3^3* 


there- 
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therefore the indorfement and delivery of the bill in 
queftion, part of the partnerfliip fund, made to the de- 
fendants by Guejk and Underhill^ before fuch' declaration 
and adignment, though after a£ls of bankruptcy commit* 
ted by them, bound Thomafin their folvent partner ; they 
appearing at that time in the eyes of the world as his 
partners, and as adling with his authority, and the credi- 
tors who dealt with them as partners having no notice of 
any thing done to didblve the partnerfhip. It is clear that 
after the a(Sts of bankruptcy committed by the two, they 
would have been the agents of the other for the purpofe 
of receiving payment of a debt due to the partnerfhip ; 
and by the fame rule they mud be taken as his accredited 
agents to pay out of his funds that which was judly due 
from him to the defendants. 2 dly, If this were a good 
payment with refpe6l; to one of the plaintilFs, they cannot 
recover in a joint adlion, in which they mud edabllfh the 
right of all to recover the whole of that which is owing 
to all, A jomt a^ion cannot be maintained by thefe par- 
ties without affirming and fliewing that it is a partnerffAp 
demand; and then it mud be admitted, that as againd 
the partnerfliip the defendants have a greater demand. 
The joint property of the partners is liable in the fird in- 
dance to their joint debts, and the aflignees of the bank- 
rupts under feparate commifllons have no claim but to 
their fhares of the furplus. The firm of the three part- 
ners being in legal contemplation dill folvent, (no com- 
mifllon having iffued againd ^homafon) he has a right to 
have the partnerfliip effedls applied in the fird indance to 
the difeharge of the partnerfhip joint debts ; but at any 
rate he cannot join in any aflion to recover back his own 
fltare which he was compellable to pay at the time. In 
6 Smith 


i8o9» 

Thom^soi^ 
and Hipcixr 
and Others 

Fkekb. 



4 »» 

1809. 

Thomason 
andHi)poir 
and Others 

Faaas* 


CASES IK HILARY TERM 

Smith V. StQkes'[a)^ joint effe^is of two partners had com^ 
to the defendant’s hands after an zfk of bankruptcy com^ 
mitted by one of them ; and it was held that trover would 
not lie by the aflignees of the bankrupt agalnft the defend- 
ant who claimed under the folvent partner. The fame 
point was ruled in Smith v. Otiell (i), where the joint 
property was delivered to the creditor by the folvent 
partner in payment of a joint debt. And in Smith v. 
GtMdard (r) the Court determined that the allignees of 
bankrupt partnersi under a joint commiflion, could not 
recover, in an adion for money had and received, money 
which had been paid by a clerk in the houfe to a joint cre- 
ditor after the bankruptcy of one, and before the bank- 
ruptcy of the other partner. Then if the payment would 
have been good as to the fliare of the partner who wa% 
folvent at the time, though he had afterwards become 
bankrupt, a fortiori if he continue folvent, it muft be bind- 
ing upon him. But further, the deed of aflignmcnt, though 
void againft Thomafon^ would be binding in equity upon 
Underhill and Guejl^ who executed it before their bank- 
ruptcy ; and therefore, confidering the bill as indorfed 
afterwards by virtue of the prior aflignment, the aflignees 
of the bankrupts (landing in their place canhot maintain 
this equitable adion to recover back even their two 
thirds. 

Vaughan Rough MoricCf and Abbott^ in 

fupport of the rule, upon the fird point, argued, that the 
partnerfbip was difToIvcd by the ads of bankruptcy (com- 
mitted by two of the partners, followed up by the fub- 
fequent commil&ons and alTignments, as from the time of 

(c) 3 Fef. W P«//. 465- 

fuob 


(tf) I 363. 


\h) Ih. 36*. 
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fuch a£l8 of bankruptcy» by neceiTary operation of latir 
veiling the property of the bankrupt parttlers in the aC- 
iignees by relation back. And if the partnerihip were 
diflblvcd at that period* then no a£l: done by Underhill 
and Gut^ could bind Thomafon g but the indorfement and 
delivery of the bill to the defendants, made by the two 
partners after their bankruptcy, was the fame as if done 
by mere ilrangers, both as againd Thomafon who was 
never bound at all by the deed, and as againd their 
afiignees who had acquired a legal right to the debt due 
from Gamble and Co. before the acceptance and delivery 
over of their bill to the bankrupts, and confequently be- 
fore the indorfement of it to the defendants. Gamble 
and Co. were no parties to the aflignment of their debt 
lo the defendants by the two partners before their bank- 
ruptcy, and were not therefore bound even in equity by 
that aflignment \ nor could Underhill and Guejl after their 
bankruptcy diminidi their own funds, except by fuch 
payments in the ordinary courfe of trade as are prote£led 
by the ftat. 19 Geo. 2. c. 32. within which this cannot be 
ranged. All the cafes cited, to which may be added 
Fox V. Hanbury (/i), were difpofitions of the joint efFefls 
made by a folvent partn^^r. If a trader cannot difpofe of 
his ellate after an a£l of bankruptcy, as againil his own 
aflfignees under a fubfequent commilfion, becaufc he W'as 
thereby devefted of all property therein at the time by 
relation ; the fame reafon muil preclude him from dif- 
poGng of the property of thofe who were in partnerfliip 
with him, of which he mud be equally deveded. j 2 Mod. 
446. Then, adly, As to the form of the a&ion ; if Th§^ 
tnafon wete not bound by the deed executed by his part- 
ners without his authority before the bankruptcy, nor by 

(*) Crwp. 44J, 

their 
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their indorfetnent end delitery of the bill after their bank* 
Fuptcy to the aefeitdants ; and if the operation of the 
bankrapt laws be to clothe the ailignees of the bankrupts 
with all their rights as from the time of the a£l of bank- 
ruptcy ; the money which was due to the partnerfhip muft 
neccflarily be confidered as having been received by the de>« 
fendants to the ufe of the folvent partner and the aflignees 
of the other two, and confequently they may join in fuing 
for it. In what proportion the money, when received, is to 
be divided, or how it is to be applied, can form no qnef- 
tions at law. It will certainly be applicable in the firft 
inftance to the payment of the joint creditors, and 
Thomafon will not be entitled to any part of it unlcfs 
there be a furplus after thofe debts are fatisiied. The 
ftatutes of fet-off do not apply to a cafe of this kind, 
where a payment has been made by bankrupts after atf 
z(k of bankruptcy $ and if the defendants be not entitled 
to fet off againd all the plaintiffs, they cannot fet off 
againd any. In D'^chfon v. Evans {a)^ the defendant, in 
an a£lion by the adignees of a bankrupt for a debt due to 
the bankrupt’s edate, was not allowed to fet off cadi notes 
iifued by the bankrupt payable to bearer, bearing date 
before the bankruptcy, without (hewing that they came to 
his hands before that event \ for afterwards the bankrupt 
could not bind his eftate : by the fame rule he cannot 
pafs any property in a bill by indorfement after an of 
bankruptcy. In Riddut v. Brough [b)' it was held that at 
debt due from a bankrupt before his bankruptcy could 
not be fet off againd a demand accruing in the time of 
the alGgnccs ; fuch as the receipt of money upon the bill " 
indorfed to the defendants' after the bankruptcy (^). 


(j) 6 Term Rep. 57. ( 1 ) Cowp. 13). 

(f) Vide i\^a*JkyrCbamhrs, z St ret. 1234. 
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I 

Gross J. (a). It ftruck me at the trial that the de- 
.fendants* to whom the firm of Tbmafiny UndtrlnUt and 
reprefented by the feveral plaintiflb in this adlioni 
Was indebted in more money upon the balance of ac** 
counts than was fought to be recovered againft them in 
this afliony had a right to fet off their demand*, but 
from the arguments which have been adduced I now 
think that if the contrary be not eftabliflied, it is at lead 
rendered fo doubtful that there ought to be a new trial, 
in order to have the cafe more fully heard, and the quef* 
tions, which are of confequence, more diftinfUy brought 
before the Court, either upon a fpecial verdidi or a cafe 
referred. 


1809. 

Tnoaiasok 
and Hifoxf 
and Others 
againft 

FiirIo 


Lb Blanc J. I agree that the caufe fliould go to a 
new trial. It requires further time and attention to fe- 
parate the fadls and the law } and if the defendants be fo 
advifed they may apply for a fpecial verdiA. As to the 
form of the adlion 1 have no doubt : two out of three 
partners commit feparate afts of bankruptcy, and from 
that time the parterlhip property is by operation of law 
veiled in the allignees of Underhill, and in the aflignees 
of Gue/lf and in Thomafon the other partner. After (he 
aQs of • bankruptcy committed by Underbill and Gu^, 
followed np as they were by commiffions and aflignments, 
they ceafed to have any control or difpofition over the 
joint prc^rty ; and therefore tbmr iodorfement of the 
bill to the defendants, after fuch aAs of bankruptcy, wag 
made by perlbns having no authority to difpofe in that 
manner of the paitnerihip fund or property : and the pre> 
fettt plaintifil, in whom by operation of law the whole pro« 


(«) Lord UknhmBgh C. J. wst tndi^poftd snd tb'tnt. 

Vol. X. F f petty 
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perty was veiled from that timC) are entitled to recover 
back the money received on the bill as money received to 
the ufe of Thomafen and of the rerpedive aflignees. And 
then the queltion isj Whether the defendants can fet ofF 
a demand which they have upon the three partners to a 
greater amounti agatnft the claim for this money which 
was received by the defend mts^ not to the ufe of thofe 
partners, but to the ufe of Thomafon and of the feveral 
affignees of Underhill and Guejl ? It appears to me at pre« 
fent that they cannot fet it off ; but the cafe (hould go to 
another trial in order to have it more folemnly confidered. 

Batlet J« I am of the fame opinion. The defend- 
ants claim to retain this money under an indorfement, by 
Gue^ after his bankruptcy, of this bill which was drawn 
before by the firm on the correfpondents of Gamble and 
Co. for a partnerlhip debt. And 1 take It to be now clear 
that where one of feveral partners commits an a£t of 
bankruptcy, which is afterwards followed up by a com- 
iniffion and aflSgnment, he has ho longer any property in 
the partnerlhip eiFefls, but the property is from the time 
of fuch a£l of bankruptcy in his affignees by relation and 
in the folvent partners. -The*cafc of Hague and Others^ 
AJfigneei of Anne and Ifaac Scott, v. Rollefton {a), is an cx- 
prcfs authority upon this point. There one of two part- 
ners, after an act of bankruptcy committed by him, fent 
to a joint creditor a bill of parcels of goods which he had 
juft before, unknown to the creditor, depdfited In a ware- 
houfe in his name, and who immediately after the a£t of 
bankruptcy took polTeflion of and fold the goods in part 
payment of his demand : and the other folvent partner 
having afterwards become bankrupt, the affignees under 

a joint 
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a joint coOimiffion againlt both brought their ^£lion of . 

trover againft the creditor, and recovcrccl the whole* ^ ^ 

value of the goods ; on the ground that when they were 
delivered by the joint trader who had committed the firft ogainji 
Si€t of bankruptcy, he was no longer to be confidered as a 
partner fo as to bind by his aft the property of the other. 

So here, at the time of the indorfementof the bill, Vuder^ 
hill and Gueft had no control over the partnerflilp effefts ; 
and the defendants could not acquire the property in the 
bill from thofe who had no control over it. That begets 
the fecond qucftion, Whether if perfons wrongfully get 
pofleflion of the property of others^ they can, when fued 
for it, fet off a prior demand upon the fame parties in 
right of whom the aftion is brought ? That mud be 
determined by reference to the ftatutes of fet-off: but 
thofe only apply to cafes where there are mutual debts 
and credits. Now the defendants never could have fued 
Thomafon and the aflignees of Underhill and Gueft for 
this debt ; for their demand was againft the partnerfhip 
firm of Thomafon^ Underhill^ and Gueft. The cafe there- 
fore is not within the words, nor is it within the fpirit of 
the afts. 

Rule abfolute. 


Doe, on the feveral Demifes of Elizabeth Anne 

Jan» 15 th. 

Cox, and J. KaV, againft Day. 
nPHIS was an ejeftment, tried before Lawrence], at Under a power 

JL to demifefor »1 

Glouce/ler^ to recover certain freehold and leafehold years in poiTef- 

lands in the parilhes of Rodmarton and Suppertout which revel lion, a leafe 

dated In fad on 

the \^tb if Ftbruary 1802, habendum from the »sth of March nextenfuing the date thereof is 
good if not executed and delivered till efier the Z5Ch of March $ lor it t^n takes effed as a 
Uafe in pofleffion with reference back to the date adually expreUld* 


the 
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the defendant claimed under a leafe made by Charles 
Wejley Cox, deceafed^ the father of E. jI* Cox, who was 
entitled to recover the freehold, and Kay, her truQee, the 
leafehold, if the leafe made by^ her father were not good. 

By indentures of leafe and releafe of the 8th and j^th 
of Juiy 1790, in purfuance of an agreement made pre- 
vious to the marriage of C. IF. Cox and Anne his wife, 
the freehold premifes were limited to Charles Cox, the 
father, for life, remainder to C. JF. Cox, the fon, for life, 
remainder to his firft and other fons in tail, remainder to 
his daughters in tail : with a power for the tenants for 
life to demife the premifes for any term not exceeding 
21 years in pofleflion, and not in reverfion, or by way of > 
future ufe.^ And the leafehold, which was held under 
one of the prebendaries of SaliJburj, was conveyed to 
truftees, on truft to permit the tenants for lives to receive 
the rents, and at their requeft to make underleafes of the 
premifes in like manner. Charles Cox being dead, a leafe 
was drawn, dated the i*]th of February 1802, purporting 
to be a demife from C. W. Cox to the defendant of the 
freehold and leafehold in queftion, habendum from the 
of March next enfuing the date hereof, for 21 years, at the 
yearly rent of 800/..* bu^in confequence of fome difFer? 
ence between C. fF. Cox and the defendant, the leafe 
was not executed by C. fF. Cox till the 27th of April 
i8o2. Whereupon the learned Judge direAed the jury 
to find a verdift for the plaintiff for the whole of the 
premifesy with libertjr for the defendant to nore the 
Court to confine thi execution to the leafehold premifes 
in cafe they fliould be of opinion that the leafe* as to the 
freehold* did not take effe£l in reverfion* or by way of 
future bfe i thinking that, as to the leafehold* the defend* 
ant bad no right at law, inafmuch as at the time of 

making 
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making the demife the legal eftate was not in C. W. Cox, 1869. 
but in his truftecs. — — . 

Doi ex detiia 
Cox 

Abbott accordingly moved in laft Michaelmas term to 
have the verdict for the plaintiiF entered for the premifes 
included in the prebendal leafe only ; on the ground that 
the leafe of the freehold only took e(Fe£t from the execu- 
tion and delivery of the deed ; which being after the 25th 
of March i8o2t to which the habendum referred, the 
demife would operate from a day then pa(t, and not 
in reverfion or by way of future ufe : and that the words 
of the habendum, ‘‘ from the 25th of March next enfu- 
ing the date hereof^* would refer to the a&ual date before 
mentioned I namely, the i^th of -February i8b2, and not 
to the day of the delivery. The inrolment of a bargain 
and fale under the (lat. 27 H. 8. c. i 6 . within fix months 
is reckoned from the date, and hot from the delivery of 
the deed. Shep^ Touch. 221* And though, fays Lord 
Qobe (i^), where the indenture has a date, and is delivered 
after, it (hail take eflFe^l to pafs from the bargainer from 
the delivery ; for then it became his deed ; and not from 
the date : yet the deed muit be inrolled within fix months 
after the date. And in Butlerov. Fincher (^),he faid that 
if the leafe (which was of a freehold, habendum from the 
day of the date,} had been delivered after the firfl day, it 
would clearly have been good. Then in Clayton^s cafe (r) 
the diflindion was taken between a demife from hencem 
forth^ which refers to the delivery of the indenture, and 
from the date% or day of the date^ which fhail be taken to 
be the a£)ual date* And Hedley v. Joans (d) makes the 

(•) a tnfi. 6741 a Buljtr. Jv 6 , 

WP/. 307.<i, 

Ff 3 


fame 



•430 ' CASES IN HILARY TERM 

' 

* 1809. laine diftin^lion between a releafe of all demands until 

* the mating of the rcleafei and until the date thereof^ 

Do£ cx dcm. 

' Ci)x 

Williams Setjt., Puller^ and Hall^ now oppofed the 
fule. This is a leafe under a power to demife in pof- 
feflion, and not in rever&on ; which is to be conftrucd 
ftri£l:ly ; and here the leafe upon the face of it purports 
to grant a future intereft. It is no anfwer to fay that the 
deed not haying been executed till after the 25th of 
March i8o2} it did not take effe£t before ; for if 
the day of the delivery be confidered in law as the 
true datCi the leafe would ftill be rever(ionary> as the 
habendum from the 25th of March next enfuing the date 
would the^ refer to the 25th of March 1803. [Le 
£ldnc J. That is alTuming that the day of the date and 
the day of the execution of the leafe mean the fame thing.] 
It does not fay from the day of the date^ but from the date^ 
The date of the deed is quite immaterial ; it takes its 
eiFe£t only from the delivery. In Pugh v. The Duke of 
Leeds \a) Lord Man^eld faid that the date of a deed 
means the day of its delivery^ So in Goddard'^ cafe (^}. 
And if the date be to be reckoned from the delivery for 
one purpofe, it cannot be reckoned from a different time 
for another purpofe. Th'e authorities cited by the plain- 
tifff’s counfel went upon the con(lru£lion of the particu- 
lar words of the ftatute of inrolments. 

Dauncey and Abbott contr^ were flopped. 

Ghose J. {cy We muft conftrue the words of the 
inftiument^ if poffible^ ut res magis valeat quam pereat^ 

{u) Cowp. 710. (^) a Rip, 5. 

(r] Lord ElUnberwgh was abfent from iitdi/poAtion. 


according 
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according to the rule of conftrii£lion laid down in Pugh 
V. The Duke of Leeds. Therefore though the Icafe took 
effefl: to pafs the intercft only from tjie delivery, which 
was not till after the 25th of March next enfuing the 
date, yet the period of its commencement will then have 
reference back to the adlual dace; which will cure every 
obje£lioD. 

Le Blanc J. Thib is a technical objeftion, in order 
to give effefl: to which we muft infert in the inftrument 
a conftruflive date, which will avoid it» in the place of 
an exprefs date of the 25th of March 1802, the retaining 
of which will m«.ke it good with reference to the time 
of the a£lual yxecutioti of the leafe on the gylh of Aptil 
in the fame year: but to put fuch a conftruftion upon it 
would be contrary to all the authorities. 

Baitley J. agreed ; and added that whal was faid 
by Lord Mansfield iti Pugh v. The Duke of Leeds 
was with reference to a cafe where the deed was deli- 
vered on the day of the date. 

Rule abfolute. 
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Cox 

Dav. 


Kkill a^ainjl Williams. 


Jan 26 ch. 


'T'HE plaintiff declared on a promifforjr note, dated a promiflviy 
JL ..... 

Hereford, ift April 1807, by which nine months payable to the 

r J V, r ; .r / aU 1 • A-iT plaintiff or or- 

after date the defendant promifed to pay to the plaintiff, der, and origin- 

or order, loo/., for value received for the good will of the be/^w/«r«!** 

leafs and trade of Mr. F. Knill dtceafed } and alfo on the being STi^the 

next day upon 

the fuggefflon of one of the parties by the addition of the words/^r the good \»ili of the Itaft 
and tr^ of Mr, F , K. dectafed^ requires a new Aaxnp ; fucb word<5 bemg material^ and not 
having originally intended to be inferted and omitted by miftake. 

F f 4 common 
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coonnon cownti* At ths trial before A# Bbute J^'it Htrt* 
ford a ftamped note was offsied in evideiice, eorfefpond« 
ing in its terms with the note in the'form dedared on § 
but it appeared on die exanunation of the fabferibbg 
witnefs to the notej that the words in italics were added 
by confeot of both parties the day after the note, the body 
of winch was drawn by the witnefs, had been figned and 
delWered by the defendant to the plaintiflF, without any 
new ftamp ; and that the witnefs, who had drawn the 
note the day before in the prefence and under the direct 
tion of both parties, was not inftrufied to infert thof<| 
words at the tisae. Nor was there any evidence in the 
caufe, from whence, (as the learned Judge obferved when 
the matter was moved in tUs court,} it could have been 
left to the jury to collect, that it was the intention of the 
parties, at the fame time when the note was drawn, to 
have thofe words inferted : he therefore rejeded the evU 
dence i but allowed the plaintiff to go on with his cafe to 
fee whether he could fupport his claim independent of the 
note } but he could not. And the defendant was alfo 
allowed to try whether he could impeach the confidera- 
tion of the note } but be failed in that. So that the quef> 
tion was at laft reduced to the validity of the note, wbe« 
ther receivable or not m evidence : on which the plaintiff 
was Donfuited, with liberty to move to fet afide the noof 
fuit, and by confent to enter a verdiA for the plaintiff for 
the amount of the note, if the Court fhould be of opinion 
that the note was receivable in evidence. This was ao 
cordingly moved in laft Mtchathuas term, and a rule 
granted for that purpofe; againff which 

Dauncty and PuUer now (hewed caufe, and contended 
that the additional words were matenaly becaufe they 

confined 
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confined the eonfidentioti fof the 00(6 to the good wit 
dni'tradt tfY. KnUl ) and it wonM have been a defence 
to have (hewn that no foch confideration wal given ; and 
that if the addition wen material, it avoided the note in 
its original ftate t and die former ftamp ha^g done its 
office, then ought to have been a new ftamp as for a nets 
note i for which they cited Majitr v. Miller (a), Boumae 
w. Nuhtl (A), and Cardwell v. Martin {e). / And they diftin<v 
guilhed this from Kttfiaw v. Cex (d), when a bill had 
been drawn by Collier on the ift of Augufi in favour of 
'■the defendant, who indorfed it to Keijbaw, by whom it 
was ntumed to the defendant on the ad, upon difcover* 
ing that the words, “ or order," were wanting ; fo 
bill could not be negotiated by indorfement { and the de- 
fendant nfenred the plaintiff to Collier ^ by whom the words 
were inferted on the ad of Auguft^ and the bill ntumed to 
the plaintiff t and on the bill being afterwards refufed ac- 
ceptance, the defendant, on notice of that fafl, infifted 
that it was a good bill and would be paid. There Le 
Blanc J. left it to the jury upon the faff of the defend- 
ant’s having immediately indorfed over the bill, and the 
other circumftances of the cafe, whether it were not the 
original intention of the parties to the bill to make it 
payable to Cox or order y and whether thofe words had not 
been at firft omitted by men miftake} which piiftake was 
cornded as foon as it was difcoyend; and upon that 
ground the verdifl paffed. At any rate, they fald, the 
plaintiff ought to have declared on the note in its original 
ftate, and conld not recover on the count ftating it as s 
note drawn with the addiUonal words. 

(«) 3«o> 5 ^<ns/(^.367.iuidaAB&K> tsr. 

(*) 5 Ttrm Bef- 537. (<) 9 139, ai^4 , Qmfft, N, f, 79; 



CASES XN HliARY TERM 

Abbott 9Bd I^trd in fnpport of -the rule faid> that the 
^nly queftion was* whether the note were receivable in 
evidence : for if the alteration were immateriali fo as not 
to afiefl its validil;> it being ftated to be for value re- 
ceived, the plaintiff would he entitled to recover upon one 
or other of the counts. They then infifted that the al- 
teration did not vary the legal effefl of the note, but 
merely introduced the original confideration for which 
the note had been given ; and therefore brought the cafe 
within the principle of Kerjbaw v. Cox, which was a 
ilronger cafe than this, becaufe there the alteration varied 
the legal effe£f of the inflrument. If the ftamp a£Is be 
not in the way, no queftion can be made here as to the 
validity of the note between the parties on account of the 
alteration, which was made by their confent, and in con- 
formity to the truth of the cafe : and no objeflion has 
ever been allowed upon the ftamp a£fs, unlefs the altera- 
tion has been fuch as to give the note or bill a new ope- 
ration in fame material refpe£l, fuch as the date, the 
parties, the fum,.or time of payment, making it in effeft 
a different inftiument. [Lord Ellenborough C. J. In 
Ktrfhav) V. Cox the addition was allowed, becaufe there 
was evidence that the added words were originally in- 
tended to have been infcrted, and were omitted at the 
time by mere miftake ; but here there was no evidence 
that the confideration for the note, though truly ftated, 
was originally intended by the parties to have been itt- 
ferted. Le Blow J. The witnefs who was employed to 
draw the note laid, that it was mentioned in converfa- 
tion between the psrUes at the time what the note was 
' given for j but he had no diredlion to draw the no.te in 
that form t but he was to draw it in the common way.] 
It was leR to hisdifcrecion to draw the note in the form 
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he thought bed i but when the atteptipn of the parties 
was drawn to the form pf it the next tho inritncfs 
was defired by them. to add thofe words; which words 
defcribed the conlideration adfpitted by the witnefs to 
have been fpoken of the day before. This was therefore 
fufficient evidence to have been left to the jury to find 
that fuch had been the original intention of the parties. 
[Lg Blanc J. It appeared clearly that the addition of 
the words the next day was an after*thought of one of 
the parties.] 

Lord Ellenborough C. J. The firfi: inclination of 
one’s mind is always to fupport an infirument where the 
tranfaflion is fair ; but when we find fo material an al* 
teration as this^ made after the infirument has been 
ifiued, I do not know where we (hould ftop if this could 
be fufiained. If a bond, for example, were conditioned 
for the payment of money generally, could it afterwards 
be introduced byway of recital that the money had been 
advanced out of a particular fund ; which might after* 
wards be made ufe of as evidence for other purpofes. 
Now here the defendant Williams was originally liable on 
the note for value received generally, without fpecifying 
in what that value con&fted \ and the efiedi of the altera- 
tion is to narrow the value from value received in general 
to the value exprefled » which I cannot fay is not a ma- 
terial alteration* And this, is not like the cafe of Kirjbavs 
V. Cox, where by miftake, as it appeared, the bill had not 
been drawn according to the intention of the parties at 
the time, and which was brought back the next day to the 
drawer to have th,e imperfect execution of it perfeded^ 
^ut this is a cafe where the note was originally drawn in 
the manner then agreed upon ; and it afterwards occurred 

to 
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to one of the partiei ffaat the particular account on which 
the note had been jpven (hould'be' inferted in it j and 
winch was done the next day according to his defire* 
This he lAight have required as evidence for him againft 
the other party of the true confideration of the note } or 
if he wilhed to reftrain its circulation at large, to put it 
upon thofe who took it to inquire whether that confidera- 
tion had exifted. The alteration was made on the fol- 
lowing day } and if it might hare been done then, there is 
no leafon why it might not be done at any fubfequent 
time : and if in this inftance, it may be done in other 
inftances. Such an alteration therefore cannot be ad- 
mitted without a new fiamp. 

Grose J. The queftion is, whether the alteration 
introduced made it a different note : if it be material, it 
is a different note : and it certainly is mateiial ; for it 
points out the good will and trade of F. Ktiill as the par- 
ticular confideration for the note, and puts the holder 
uj^n inquiring whether that confideration had pafiTed. 
The objedion may prefs hard on the plaintifiT, and^one 
cannot but be forry that the jufiice of the cafe as between 
thefe patties is defeated ; but the very alteration (hews 
that the parties themfelves were not fatisfied with the 
note in its original and general form, but the particulalt 
confideration was required to be pointed ont. This made 
it anmhen note, and required a new ftamp ; for want of 
which, H could not be received in evidence. 

Lb Rlanc j. If I bad thought that there was any evi- 
nce -on which the jury might have found that the words 
afterwards %dded had been originally intended to have 
been inferted, and were omitted by mifUke,! fliould cer- 
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tainly have left it to them fo to find ; the cafe of Kerjbaw 
V. Cttx being then perfeftly frefii in my mind : but accord- 
ing to my recolle£lion of the evidence^ it was impoflible 
for them to draw that conclufion from it. The opinion 
which I delivered in Kerfiaw \*Cox can onlyt>e fupported 
on 'the ground that the alteration there made in the bill 
the day after it was negotiated was merely the correAioa 
of a miftake made by the drawer of it» in having omitted 
the words or order,** which it was intended at the time 
Ihould be inferted ; for the alteration there made was a 
very material one. But there was ftrong evidence in that 
cafe to (hew that the omillion of thofe words was by mif- 
take s for it was intended to be a negotiable note^ and 
was immediately afterwards indorfed as fuch ; confider- 
ing that it had been drawn payable to order ; and as foon 
as the omiffion was difcovered it was reAified by the 
proper parties. Here the alteration was plainly an after- 
thought : and then it brings it to the queftion whether it 
be a material alteration y of which there is no doubts for 
the reafons which have been affigned by my Lord and my 
brother. Then being a material alterationi and one made 
upon a fubfequent agreement the nest day« there ought 
to have been a new ftamp. 


1809. 


Rtf It a 
agaifj/f 

WitllAMt. ' 


, Batlet J. The Cite of M^trr. Miller decided th»t 
an alteration in a material pan of a bill after it has i/Tued 
makes a new ftamp neceflary: and this was f materisl 
alteration ; for it was evidence of a fa&, which if nece& 
fary to be inquired into muft otherwife have been proved 
by difietent-eyidencet 


Rule dUcharged. 




One devlfes all 
his freehold 
cftate to his 
Mvife during her 
natural life, 

** and alfo at . 

** her diffcjal 
** afterwards to 
leave it to 
«* whom fhe 
<« pleafes:** 
held that this 
only gave her a 
power to leave 
\lbywll\ and 
therefore that a 
difpofition of it 
by feoffment in 
her lifetime was 
void. 


Tridayt 
yon. iyth. 
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Doe, on theDfemife of Thomas THbRLEY,e7^^i^ 
TaoMift Thorley the Elder, and Booth. 

JN ejefiment for a mefTuage and feven acres of land in 
the parifh of Dilhorn in Staffordjhire^ the Icflbr of the 
plalntifF claimed as grandfon and heir at law of John 
Thorley^ who died about 21 years ago, having hrft made 
his will, dated the iSth of Novemler 1786, whereby he 
devifed to his wife Alary Thorley all his perfonal eftatc, 
and likewife all his freehold eftate, during her natural li/tf 
and alfo at her difpofal afterwards LEAVE it to whom^ 
foeverJIje pleafed-f and made her foie executrix. The 
defendants claimed under a fcoiFment from the faid Mary 
Thorley^ who is fince dead, made on the 28th of May 
1787, after the death of her hufband; whereby, in con* 
fideration of 20/., llie conveyed to he^r fecond fon Thomas 
Thorleyy the defendant, a houfe built by him upon fome 
of the land comprehended in her hufband’s will ; and af- 
terwards made her will, dated the 1 ilh of July 1789, in 
thefe words : ** I leave to my daughter Mary Thorley all 
my freehold and perfonal ellate, goods and chattels, and 
all that I have, for her natural life ; and at her death, I 
leave to my fon Thomas Thorley the houfe and ground 
which I now am poiTciTed of for the care and manage- 
ment of my daughter Mary Thorley : and in cafe my fon 
Thomas' iiaoM die before my daughter then his 

ddeft fon John Thorley to take the care and management 
of the fame. I leave to my fon John and to my grandfon 
Thmas Thorley is. to be paid by my fon Thomas Thorley. 
Likewife I defire my fon Thomas Thorley to pay all my 
debts and funeral expences at my death ; and I appoint 

R.WUlock 
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R. Willoch and J. Dann my executors/' Mary Thorley 
the mother and her daughter Mary are both dead. The 
lioufe mentioned in the will of Mary Thorley was part of 
the premifes contained in the will of her hufband. And 
it was contended at the trial before Lawrence J. at Staf^ 
fordt that the defendant was not entitled to the houfe 
conveyed by the feoffment, inafmuch as Mary Thorley 
had no power to difpofe of the lands left her by her huf- 
band in any way but by her nvill^ and not by any inftru- 
ment to operate in her lifetime : and the learned Judge 
was of that opinion; thinking that the word leave'* 
pointed at a teftamentary difpofition. And as to the 
other houfe mentioned in Mary ThorUy'% will, it was con- 
tended that her will was not to be taken as an execution 
of the power, as it did not refer to the power ; but the 
learned Judge thought otherwife ; and dire£led the jury 
to find their verdiA for the plaintiff as to the premifes 
mentioned in the feoffment ; giving the defendant liberty 
to move to enter a nonfdit if the Court (hould be of opi- 
nion that the feoffment was a good execution of the 
power : for which the defendant’s counfel relied on Tom^ 
Hnfon V. Deighton (<i), where one devifed land to his wife 
for her Itfe^ and then to be at her difpofal to any of his chil- 
dren : and a conveyance made by the wife (and her feconci 
hufband) by leafe and releafe and fine to a truftee in fee, 
to the ufe of herfelf for life, remainder to her daughter 
in tail, remainder to her fon in fee, was adjudged 
a good execution of the power. And on 3 Leon.yx. 
there cited 5 where the devife was to the wife for life, 
and after her deceafe (he to give the fame to whom flie 
would and this power alfo was held to be well executed 
by a grant of the reyerfion in her lifetime. And thefe 

(4) 1 P. Wmu 149. and S. C, 31, 

6 cafes 
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1809. cafei were again mentioned when the rule for entering tl 
nonfuit was moved for in the laft term. 

Das «r dam. 

Taoa^tv 

TMiur. AbUttveAPtcJu now (hewed caufe againft the rule. 

Afliiming it to be clear by all the authorides (o) that the 
wife took only a life ellate, with a power of difpoGtion 
after her death ; they argued from the words of the de« 
▼ife that fuch power could only be executed by witf.* 
foch being the natural meaning of the word Uavt^ as 
applied to the fubjedb>matter» efpecially when coupled 
with the exprefs eftate given to her for lift^ and that 
the property (hould be at her difpofal tfitnuaris. In 
Tomlinfon v. Dighton the eftate was placed in more 
general terms at the widow’s difptfah and therefore 
included a difpofidon by deed as well as by will ; and 
fhe word then only marked the time when the difpo* 
fition was to take efiedl} i. e. after her life eftate } but 
not the manner in which the power was to be executed s 
as the word kave does in this calfe. Then if the power 
were meant to be executed by will> it is clear that it could 
not be executed by deed. By reftraining his widow front 
difpoGng of the eftate otherwife than by her will, the 
teftator meant, as Lord Eldm obferved ip Reid v. Sher» 
^dd (d), to prote£t her againft her own a£I : for a will 
being in its nature revocable to the end of her life, (he 
• could not bind berfelf by any previous difpoGtion of the 
eftate { but muft continue to the laft to retain that inGa> 
ence over the feveral objeOis of her bounty* which it was 
intended to give her : whereas if the power were exe> 
cuted by deed* it could only be revoked by refeiving an 

(«) They are eonefied hy Mr. Cur, in Mi Notes to the Report of the 
calc of TmBi^ r, Pigitce, in i P. fSTw. 149. 

0) 10 370, 
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cxprefi power of revocation^(j}* adly, Suppoling the 1809. 
power not to be confined to a difpofition by will, they — — 

argued that at any rate it could not be executed by a feoff** Thor ttr 

nient, which by paffing a fee in praefemi deftroyed her own Tmor iir. 
life effate to W'hich the po^er was annexed; for then it 
was no execution of a power by a perfon having an eftate 
for life to difpofe of the eftate after her death. In Tom* 
linfin V. Dighton^ the execution of the power byjeafe and 
releafe, though admitted and declared to be irregular, was 
fuftained, becaufe it did not touch the widow’s eftate ; 
the firft ufe being to the widow herfelf for life. And 
they referred to the diftin£lion taken by Lord Hale in 
Edwards v. Slater between powers collateral, and 
fuch as belong to the land; and of the latter fort, between 
pow'cra appendant, and in grofs. That confidering this 
to be of the latter defeription, it was deftroyed by the 
feoffment: and that this was confirmed by the fame 
learned Judge in King v. Melltng (r); where he faid, 
fines and feoffments do ranfack the whole eftate, and 
pafs or exiinguifli, &c. all rights, conditions, powers^ bew 
longing to the land, as well as the land iifelf. And he 
agreed, that if the devifee to whom the power to jointure 
was given had only an eftate for life, the recovery fuffrred 
by him would have barred it. 

Dauncey and Puller^ contra; referving the confideration 
of the laft point, if it fliould be ncccffary, which they faid 
had come upon them by furprize ; contended, as to the 
firft, that the word leave did not neceffariiy reftrifl the 
execution of the power to be by will ; as it might be ufed 

{a) Belt V. Bcndf Pne, h Chen, 474. and 1 E%, Caf, Ahr^ 34X1 and 
Batcbir V. Curtitf % Preem. 6i. 

{h) I ytnir* axS. (r) i Pentr, ai8« 
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in a more general fenfe with reference to the enjoyment 

-- jjjg eftate after the widow’s death ; and there was ,no 

Do* cxdem. 

Thor LEY cafe which Iwd reftrifted the method of executing a 
agaittft 

THoftjLxy. power by implication where it was not exprefsly given to 
be executed in a particular way. The particular mode 
of execution now inliiled upon was as much glanced at 
in Tcmlinfon v. Dighton by the word « ihen^* and in the 
cafe in 3 Leon* 71. by the w'ords after her deceafef as 
here by the word leave i but yet the dirpodtioiis in both 
cafes by irrevocable conveyances inter vivos were fup- 
ported. The cafe in 3 Leon* 71. is alfo reported, though 
of an antecedent term, in 4 Leon* 41. and there the words 
creating the power were confidered as referring to a dif- 
pofition by will* In all thefc cafes the fubftance of the 
power is the privilege of difpofing of the eftate after the 
death of the ftrft taker; and fuch powers are to be con* 
flrued liberally as to the mode of execution. Then the 
widow had the abfolute difpofal of her own life eftate in- 
dependant of the power, and there was nothing to reftri£l 
her from difpofing of it during her own life. 

Lord Ellenborough C. J. This queftion arifes on 
the conftruftion of a power; and if by conftruing it 
liberally be meant that the Court ftiould give to the party 
more latitude in the execution of the poiver than the per- 
fon who created it intended to give, I entirely difclaim 
any fuch authority. If we can colledl the meaning of 
the devifor, we will obfcquioully give it cfFcfl: ; and more 
particularly if that which appears to us to be the true 
conftru£lion of the words be more for the benefit of th? 
party for whofe fake the power was created, than that 
which is faid to be the, more liberal conftru6lion. The 
devifor firll gives to his wife an eftate for her life,, and 

then 
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then he fays that it fliall be <* at her difpofal afterwards 1809. 

to leave to whomfoever (he pleafes.” In common un- ' 

\ ^ Doe ex deiti. 

derftanding the word leave muft be taken to apply to that Thorirt 

fenfe of it in which a perfon making his will would na« Thorlet. 
turally ufe it, namely, by a teftamentary difpoGtion. 

And this mode of difpofing of the property was mo(t 
for the benefit of his widow, whom he intended to be* 
nefit by confiding to her the power of difpofing of his 
property after her death. It might have occurred to him 
that if he gave her a power which was to be executed by 
deed in her lifetime, flie would thereby dcvcfi: herfelf of 
all control over the property, and be di farmed of her 
power to attratk refpe£): up to the moment of her death 
from thofe who cxpe£led to be objedls of her bounty : 
whereas by confining her to a difpoGtion of the property 
by her will, which would be ambulatory until her death, 
it would operate more beneficially for herfelf by atcra6t- 
ing refpeft and proteftion to her to the end of her life. 

I am not prepared to fay that this is a power fo annexed 
to her eftatc that after difpofing of th ir, (lie could not (till 
have executed the power : but I found my opinion on the 
word leave ^ which (hews that the teftator meant the power 
to be executed by will ; and differs this cafe from Tomiitijon 
y.Dtghton^ where, after the life eftatc of the widow, tlie 
property was left at her difpofal; and the determination that 
fuch difpofition might be by deed in her lifetime violated 
no received fenfe of thofe words. In the cafe in Leonard 
the power conferred on the wife was after her deceafe to 
give the eftatc to whom (he would; which might im- 
port fomething of which the party was to deveft her- 
fclf prefcntly : but the word leave as applie t to a difpofi* 
tion of property emphatically means hy wll* 

G g 2 
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1809. GrosI J. This is (imply a que(!ion of intention, as 

>oK tx Hem what the teflator meant, after giving his widow a life 

Thohhry cClatc in this property, by direfting that it (hould be at 

a^atnfi 

THonitr. her difpofal afterwards to leave it to whomfoever (he 
pleafed whether Ii£ meant to give her a power to pafs 
it away by feoffment in her lifetime, or only by her will, 
which would ratain to her the control over it to the end 
of her life. It might have occurred to the teflator that he 
W'as giving a power over his property to be executed by 
one who might be under coverture again 5 and therefore 
he might well intend to dired the difpofition of it by fuch 
means as would at all events fecure her control over it in 
cafe (lie furvived her fecond hufband, and to the end of 
her life, and that (lie fhould not be able to debar herfelf 
of this control by any aft during her life ; which would 
be the cafe if this feoffment could lake effrft. It was 
meant to proteft her againft her own aft; which could 
only be done by preventing her from difpofing of the 
properly during her life ; and therefore the teflator has 
faid that it fliall be at her difpofal afterwards to leave it 
to whom (he would : and we can only carry his apparent 
intention into effeft by faying that flie could only leave it 
by a icjlameritary If the cafe had relied upon the 
words at her difpofal j as in Temlhfon v. Dighton^ that 
might as well have been by common law conveyance as 
by will : but the word leave points to a teftamentary dif- 
pofition only \ and it is clear that the teflator meant her 
to pafs the ellate by her will only, which (lie might re* 
voke at any time of her life afterwards. 

Le Blanc J. 1 am of the fame opinion. The cafe is 
clear upon the firfl point, and therefore it is not ncccffary 
to give an opinion on the other 1 though if it were ne« 

ceffary. 
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cefTary^ there is not much, difficulty in it. The property 1809. 

is “ to be at her difbofal aftertuardt.** If the words had ' 

, ^ ex ciein. 

reded there, any inftrument difppfing of it after her 'Ihoklily 

death would have been within the words of the power; Thukl^y* 

according to the cafe of Towliti/on v, Dightofi^ anrV that in 
Leonard. But the words which follow, “ to leave it/’ 

&c. control the generality of the preceding words, and 
are the fame as if he had faid “ to leave it iy her lafl 
nuill** It is argued that (he might leave it as well by 
other indruments as by a will ; but 1 do not think that 
the word leave has fo extended a (ignidcation ; it applies 
only to a difpoGtion by wnll. A perfon may be faid to 
difpofe of property by deed as well as by will ; but no one 
is ever fjid to leave property by deed. This mode of con- 
ftruing the words of the power is alfo much more than 
the other in favour of the perfon meant to be beirefitcd 
by it : for thereby (lie would retain her power of difpofing 
of it to the end of her life, and fccure to herfelf all the 
lime more influence and rrfpeft. The word then in Tom- 
hnfon V. Dighton could not.be meant to apply to a difi^ofi- 
tion of the property after her death, but mud refer to fome 
indrunient to be executed in her lifetime, and therefore 
only marked the period when the difpofltion was to t^ke 
cffedl. The fame may be faid of the cafe in Leonard : 
and the word give there ufed applies as well to a gift by 
deed as by will. 

Bayley J. The word leave as applied to the fubjeiH: 
matter prima facie means a difpofition by will ; and if 
that be the ordinary fenfe of the word, we who are now 
to decide upon the meaning of the tedator mud fay that 
he meant to ufe it in that Tenfe, unlefs fomething appears 
to (hew that he ufed it in a fenfe diflerent from the ordU 
G g 3 nary 
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nsiry one : but nothing of that fort does appear. And 
this conftruflion is confirmed by the confideration that if 
the widour were confined to difpofe of it by will| {he 
would retain the power of difpofition over it to the end 
of her iife \ but if (he might difpofe of it by deed, hav- 
ing once conveyed it aw y^ (he would be precluded from 
the exercife of any further difpofing power for the re- 
mainder of her life. Then if this be a power to difpofe 
of the property only by will, that ^ being different from a 
power to difpofe of it by deed, the power was ill executed, 

. 1 

and the leflbr of the pUintiS^ is entitled to recover. 

Rule difeharged. 


StfurAy, Aubrey azainfl Fisker and Others. 

Jan. aSih. * 


Whfre hetch 1$ 
admitttH to be 
timber by t’le 
cullom of the 
countiy, the 
gt-ner:)! lulr of 
law applicable 
to tiiTibcr trees 
»n general at- 
taches up ;n it, 
fn as to give it 
the properties 
and privileges 
of timber at zo 
years growtli ; 
and therefore 
upon an ilTue 
whether certain 
beech trees in 
the county of 
£ucki, (wliich 
after being felled 
had been dif- 


JN replevin for taking fo many beech poles at Henley 
Hill wood in the parifti of Hambleden in the county of 
Bucks^ the defendants avowed the taking under a war^ 
rant of diftrefs granted by two juftices of the peace for 
the county to the defendants as churchwardens and over- 
feers of the poor of that parilh *, in which warrant it was 
recited that the plaintiff was an occupier of certain lands 
in the parifh, and was duly rated for the fame in 
tl. 12/. for non-payment of which, on demand, the 
diilrefs was granted. There was a fecond avowry for 
taking the fame as a diftrefs under the flat. 43 Eliz. c* 2« 
The plaintiff pleaded feveral matters in bar. ift, That 
he was the bccupier of certain woodland in the parUh,' 


drained for p:iymcnt of a poors’ r ite, to which U was contended that they were liable,) 
were cr were not timbir according to the cuflom of the county, the inijviry is condned to 
the nature of tl.e wood and the period at its growth, whether of ^o years; and no evidence 
can be received to qualify its chara£ter of timber, by (hewing that it was not deemed to 
be fuch in the county, unlefs the tiee Contained 10 feet of folid wood. And the jury 
having found a general verdict for the piaintidT on that iflue, affirming fuch trees of 20 years 
growth and upwards, though not containing 10 feet of folid wood, to be timber by the 
cuflom, and alio upon another iffiie negativing them to he Jaleah/e wjthiin tlie flat. 

43 £/i». f. 2. the Covrt rcfufcd 10 ^rapi a pew trial, 

fo» 
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for which he was rated in the faid fum ; that the wood 
growing upon the faid woodland confided of heech^ 
and a/h trees; and that according to immemorial cujlom in the 
county of bucks, nvhere the faid lododiand is fttuate^ the Jaid 
beech trees nvere and are timber : wherefore the defend* 
ants of their own wron^' took the faid goods, &c. 2d, 

That according to immemorial cudom of the hundred of 
Dvfborough in the county of Bneks^ in which hundred 
the faid woodland is fitdated, the Jaid beech trees were and 
are timber, qd, I'hat the faid be. ch trees were dimber 
according to the cufiom of that part of the county of Bucks 
where the faid woodland is fituateJ. 4th, That the pro- 
duce of the fiM woodland was certain wood then grow- 
ing upon the fame, and which wood was not faleable un» 
derwoods. There were other general pleas ; on all wtiich 
pleas iffues were taken by the 'teplicaiion. The caufe 
was tried before Heath J. by a fpecial jury at the laft 
afiizes for the county of Bucks i and the learned Judge 
afterwards, upon a motion for a new trial, made his re- 
port of the evidence, in fubftance as follows: 

It was admitted on the part of the phdnrifF that fuch 
beech trees as grew on the place in quediun had been 
ufually rated : and on the part of the defendants, that by 
the cuftom of the country beech trees were timber, as oak 
and afli trees are. (But this latter admilfion was now 
explained by the defendants’ counfel in court to have 
been made fub modo, according to the explanation of 
this fpccies of timber given by their own witnefles.) For 
the plaintiff it was proved by old perfons ufed to woods 
and timber, that his woods at Hambleden^ amounting to 
116 acres, were (locked with oak, afh, and beech, which 
had been regularly cut at from 40 to 50, 60, and 70 years 
growth and upwards s and the woods of other perfons in 
G g 4 thac 
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.tliat part of the country, to the extent of 1300 acres, an* 
der the particular care of the witncflea examined, were 
under the fanae manageinent. The largeft treea were 
periodically cut, and the fmall ones of bad growth ; bilt 
none cuf thefe latter under 60 years growth ; and none of 
any defcription were ever cui fo young as of 20 years 
growth. That beech was of very flow growth, and in 
30 years wobld often be not larger than a hedge flake. 
Oak was confidered to be of the quickefl growth. The 
whole fall of trees of the plaintiff were deemed by his 
feveral witnefles to be timber, without reference to tb6 
meafurement or mode of meafuring. That underwopd 
or coppice was cut very diiFereoiJy from woods of this 
defcription ; underwoods being cut hand fmooth or clean 
off from the ground, leaving flandards within certain 
diftances : whereas in thefe woods the largefl trees were 
felled, leaving the fmaller ones to grow up in fucceflion ; 
and the plaintiff’s woods were never managed as under- 
woods. That all young trees, alh poles as well as beech 
poles, were called fmall timber i and both alike (but not 
oak) were meafured by the caft till they come to 10 feet ; 
and then by the two cafls till they come to 3 o feet ; 
and then by the'half foot till they come to 30 feet 5 and 
after that by the whole foot. That the mode of meafur- 
ing made no difference as to the trees being reputed tim- 
ber. That fome beech was ufed for building ; others 
for repairs of waggons, &c. That the price of the poles 
varied according to their length, In buying a fall of 
trees altogether, there was but one price; but it was 
higher if the trees were felefted. 

On the. part of the defendants, it was contended that 
the beech poles in queflion not meafuring 10 feet, (which 
was explained to meat; 10 fee^ (oUd contents of wood) 

though 
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though of from 40 to 60 years growth, were not iimbir 
by the cuftom of the country, and were therefore to be 
confidered'as faleahle underwoods i and they alfo relied on 
the ufage of rating fuch woods. And they proved by a 
perfon who had itieafured the plaintiff’s fall of wood in 
queftion, that they were all called beech poles^ and were 
from 5 to 8 feet; not one of them contained xo feet. 
That there was a diftinftion in different parifhes in the 
admeafurement between beech poles and beech timber. 
It was mcafured by cafts up to 10 feet, and beyond that 
by half feet and feet: 25 feet to a load of poles, 50 feet 
to a load of beech timber. That if it were under 10 feet, 
it was no timber by the cuftom of the country, though it 
were 100 years old; and it was immaterial what was the 
kind of tree, or its age. That beech timber was headed 
off at 18 inches girth from the top. All the witneffes, 
however, admitted that the woods in queftion were ma- 
naged differently from underwoods, and that they did not 
confider them as underwoods or coppice ; but they were 
known by the name of beech' poles, and not beech timber. 
That the fame rule obtained with regard to afh as to beech. 
Fart of the fail in queftion was fold at ipx. a load, 
containing 25 feet, and was ufed by different manufac- 
turers for mangles, wheels, and other purpofes ; a great 
part was faxd to be only fit for firewood^ and was fo ufed 
till within thefe 4 years. A timber merchant in that 
part of the county faid he had never fold any fuch beech 
poles for any except temporary buildings; but they might 
be ufed for barn floors ; and he had feen very little beech 
meafured as timber. 


fSop* 

Avbket 


The learnerf Judge told the jurjr that the only queftion 
for their determination was. Whether the plaintifF’s wood 
were JaltahU mdtrwtodi and as all the wicnefles agreed 

(hat 
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that it was not underwood at all, and was difFerentl]^ 
managed and clearly didinguiQiable from underwood, 
they ought to find a general verdifi; for the plaintiff ; 
which they accordingly did* But as this was a ne# 
quedion of very coiifiderable importance in the county, 
he gave leave to the defendant’s counfel to move for a 
new trial in rcfpeft of any of the iflues where the qucf- 
tion was, whether or not it was timber : his own opinion 
being that as beech was admitted to be timber in this 
county by the cudom as oak and a(h w^ere in the kingdom 
at large, the common rule of law which defignates the 
latter to be timber at 20 years growth, without reference 
to its dimenfions, would attach on beech trees : and the 
whole fall of trees in qutdion were of that growth and 
upwards* 

Sellon Serjt. in the lad term moved accordingly for a 
new trial, and denied that the admiflion made on the part 
of the defent^nt, or the evidence given at the trial, went 
to edablifh generally that beech was timber by the cudom 
of the county of Bucks^ but only that it was timber when 
it meafured 1 o feet in the girth, when it was of growth 
and bulk fufficient for the purpofes of buildings, in con- 
tradillindion to fire-wood, fence-wood, or wood for in- 
ferior mcchanical^purpofes ; and if the trees in quedion, 
which were of Icfs than 10 feet meafurement and unfit for 
building, were not timber by the cudom, it followed of 
ncceflity as a confcqucncc of law, that not being timber 
by common law, they mud be faleable underivoody and 
therefore rateable within the datute of Elizabeth : and in 
this view the bearing of the former ilTues upon the lad Was 
material. A rule nifi was granted *, againd which 

Wilfon, 
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WiifQft^ Dampicrf Hulton^ and Ptchvsell^ now (hewed 
caufe. The material quetlion was, whether the beech 
woods in queilion were Jaleablt underwoods^ in order to 
jnalie them rateable to the relief of the poor within the 
llat. 43 Elm, r. 2 ./ 1. : and as the particular mention of 
£oal mines in the fame branch of the ad has been held to 
exclude all other mines, fo the mention of Jaleable under* 
woods only mud be taken to exclude all ether woods. 
And all the witnefles proved that thefe were not under- 
woods. This put an end to all the iiTucs refpeding faleable 
underwoods. Then as to the ifTue, whether the ft beech trees 
were timber by the cullom ; fuppofing them to be mate- 
rial upon this record, it was fettled fo long ago as Lord 
Coke^^ time (r/), who was a Buckinghamjhire man, that 
beech was timber by the cullom of that county, which 
takes ils name from that fpeci-.s of wood \ Buck fignifying 
beech. And when it is once afeertained that any parti- 
cular wood is timber by the cuflom of the county, the 
general rules of law rtfpefling timber attach upon it as 
a confequence of law, amongR others, that the tree 
fumes the denomination of timber at 2 o years {b) growth, 
without reference to its girth. But this is an attempt to 
introduce a different rule as to timber in the county of 
Buchsy cither with reference to the fize of the tree, or the 
manner of meafuring it, or the ufes to which it is after- 
wards to be applied ; either of which methotis would be- 
get an iffue on each particular tree, whether timber or 
not, and ]t;ad to uncertainty and endicfs litigation : and 
liOrd Plardwicke^ in Walton v. Tryon (c), cxpnfsly dif- 


1809. 

AuBBffir 

againj^ 

FiSHtB. 


{a) Laptborue's cafe, 1 Roll. Rep. 355., % Holi. yibr 814. and l lijl* 
a. and vide Rex v. M\nch\nbampton InbaJntanti^ j Burr. 1310. 

{h) 2 J/ifi. 643. 

(4) PValion V. ‘Trjon, before Lord HardiMe in 1 751, 3 Burn*f Ecch 
iaWi 4* and a Gwulwi 827* 


claimed 
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claimed aViy reference to the ufe of the wood by way of 
afcertaining whether or not it was timber ; and faid that 
in the (tat* 45 Ed*w» 3. the wood is particularly men- 
tioned, and its age and growth, but not one word is faid 
of the ufe \ and that the opinion of all the Courts upon 
the conftrudion of that ftatute had been, that where the 
tree is timber, by law or cufom^ of 20 years growth or 
upwards, it is exempt from tithe : and Lord Coke^ in his 
comment on that ftatute, fays that with refpe£l to 20 
years being the age of timber, that ftatute was declaratory 
of the common law. Oak, afli, and other general timber 
wood may be and often are treated as underwood, and 
then they are titheable and rateable as well as beech : 
but all the witnefles agreed that thefe beech woods were 
not treated as underwoods, but managed quite in a dif- 
ferent way as timber. Whether any wood therefore be 
faleable underwood or not within the flat, of Elizabeth de- 
pends upon the management in cutting, and not upon 
the fr/e or nature of the wood. Oak and afli are fre* 
quenily managed as underwoods in Kent^ and are cut for 
hop poles throughout large diftridis. In the poor foil of 
this part of BucVmghamJlAre oak or afti would take 50 
years to attain the growth fufHcient to meafure for tim- 
ber in the way propofed by fome of the witneffes. 


^he Attorney-General^ Sdlon Serjt., JBiJl^ and Frere^ 
contra. The evidence was not that beech was timber by 
the cuftom of the county generally, but that it was tim- 
ber when of a certain girth or dimenfion containing 
10 feet of folid contents, which made it applicable to the 
purpofes of building. The mode of treatment in the 
mean time, till it arrived at that growth, cannot make that 
limber which is not fucb by law, nor does the cuftom 

depend 
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depend upon the mode of treatment. Then if the cullom 
be fo qualified that beech of a certain fize only--be timber 
v^Ithln it, until it grow to that (ize, it muft be treated as 
faleable underwood^ and rateable accordingly. But the 
learned Judge told the jury, that as beech might be timber 
by the.cuftom of the county, he would take upon him felf 
to fay, in conformity with the rule of law refpeifling 
timber trees in general, that it became timber at ao years 
growth. Whereas that which (lands upon cuftom only 
mufl be taken with all the qualifications of the cudom, 
and general rules of law can have no application to it 
beyond what is evidenced by the cudom in thofe refpeiSls. 
The quedion therefore, quo modo beech was timber by 
the cudom, ought wholly to have been left to the jury as 
a matter of fa£l upon the evidence. But when it was ad- 
mitted that beech would by the cudom of the county be- 
come timber when of certain growth and dimenfions, the 
learned Judge took on himfclf to decide by reference to 
the general rule of law refpedling timber, that it would 
become fuch at 20 years growth. [Being afked by Lt 
Blanc], whether it were meant to be contended that any 
tree, however old, if not of certain folid contents fo as to 
make it timber, mud neceflarily be faleable tttiderwood : 
they anfwercd in the affirmative.] In Chambers' Cyclo* 
pedia underwood is defcribcd to be coppice or any wood not 
accounted timber. The general rule as to 20 years growth 
of certain woods condiiuiing them timber is altogether 
grounded upon the dat. 45 Ed. 3. r. 3. concerning pro- 
hibitions to fairs in the fpiritual court for fylva ccedua, 
W’hich fpeaks of ** great wood of the age of 20 years,” 
See. fold to merchants, &c« which (hould not be tithe- 
able -, yet that mud have been underdood of wood large 
enough to be applied to the purpofes of timber } for in 

Hawes 
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Hawes V. Cornwal (<i), wood which was ufually cut for 
firewood^ though of 25 years growth or more, was held to 
be titheable : and *I*ivyfuen]. faid, that it was not t:^e leav* 
ing it a long time that made it timber. And in the late cafe 
of The King v. The Inhabitants of Mirfieid (^), woods which 
were ufually felled for fale at 21 years growth were Hill 
held rateable annually throughout that period as faleable 
underwoods. [Lr Blanc In that cafe no quellion arofe 
refpe£ting the age of the woods, which were (idted In fact 
to be underwoods i and were of 10 years growth.} A 
cuftom making the queftion of timber or no timber de- 
pend upon the dimenfions of the tree is in its nature 
more certain than a rule which has reference only to its 


Lord Ellenbokough C. J. The quedlon isi whe- 
ther certain woods were liable to be rated to the relief of 
the poor under the ll.itute 43 Elizabeth? And that de- 
pends upon whether they ranged themfelves undt^r the 
defeription of faleable underwoods in the (latuto ; for un- 
der that charadlcr or denomination only were they liable 
tp be rated. And here a verdidl has been found by the 
jury, under the direction of the learned Judge who tried 
tlie caufe, upon the evidence of wltnefTes on both (ides^ 
concurring uniformly to the fame conciufion, that they 
were not faleable underwoods. That finding then, without 
adverting to any other iffues on the record, decided the 
aiSion, as to the rateability of the woods and the right of 
taking the diftrefs ; for if they were not faleable under- 
woods^ whatever elfe they might be appears in my prefent 
judgment of the cafe to be immaterial. There are how- 


(b) I Lev, 1 89. and z Keh, 90. {b) Ante^ % 19. 


ever 
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ever other ifluesi as to whether the particular trees in 
queftion were timber trees \ which might be confidered 
as material iflucs on ihe part of the plaintiff; for if they 
were of that defcription of trees which by the cuftom 
might become timber, it would be open to him to ihew 
that they were of that age which privileged them as tim- 
ber trees from being liable to be tythed or rated to the 
poor. And that might be confidered as a medium of 
proof that, being timber, they were not fakahle under* 
woods. Now the ifTues, whether timber or not, did not 
properly embrace any fuch queftions as have been argued, 
whether there be any qualifications by the cuftom of the 
county of Bucks refpedling the (ize or application of the 
trees to make them timber; but the queftions properly 
were, whether the trees were of that quality and age as 
entitled them to be confidered under the denomination 
of timber, and therefore entitled to the proteftion belong- 
ing to timber, by law, namely, whether beech were by 
the cuftom of the county a timber tree, and whether 
thefe beech trees were of the growth of ao years. But I 
am at a lofs to find a fcintilla of authority in any law 
book to warrant me in faying, that though oak and afh, 
which are timber trees every where by the general rule of 
the realm, become timber at 20 years growth, without 
any other qualification, and beech is recognized in our 
law books as a timber tree by the cuftom of the county o£ 
Bucks : yet that there may be a certain other qualifica- 
tion, depending on the quantity of its folid contents, at- 
tached to beech, which does not belong to oak or a(h. tf 
the qualification of having xo feet of folid contents may 
be attached upon beech to make it timber in the county 
of Buc s, I fee no reafon why it may not as well be at- 
tached there upon oak and a(b, which are timber by the 

general 
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general law of the realm. But our hw books are quite 
(ilent upon the fubjefit of any fuch qualification : nor is 
there any thing in the wording of thefe iflues to raife the 
queftion. And if fuch a di(lin£lion were admittedi it 
would lead k> great uncertainty and inconvenience. It 
might be different in different diftri£fs of the county of 
Bucks. In one the folid contents required to make the 
tree timber might be lo feet; in another 9 ; in another 
8. In other counties where otlier trers are timber by 
cuftom we (hould have the fame or other di(lin£l;ions 
flarting up ; not a word of which is to be found in any 
law book. It is laid down generally by Lord Coke^ and 
fupported by adjudged cafes, that beech is timber by the 
cullom of the county of Bucks. Then why (hould we 
not be bound to take notice of that cufiom fo declared and 
e(labli(hed| as we take notice of the cudom of gavelkind 
in Kent ? And when beech is declared to be timber by 
the cuflomi it muft be taken to be timber according to 
the rules of the common law refpe£l!ng timber. Still 
however the material queftion is, whether thefe were 
faleable underwoods? In fome counties, particularly in 
Kent^ they arc much in the habit of cutting down wood 
as underwood which would be mod valuable timber if it 
were fuffered to grow to the ftatuteablc age, if I may fo 
call it, of 20 years : but it is treated as underwood : but 
all the, witncifes agreed that this was treated not at all like 
underwood. It is dated that where the woods are ma« 
naged as underwoods, all the fmall wood is cut down at 
dated periods, leaving ftandard trees at certain didances: 
whereas here they cut down the larger and leave the 
fmaller wood : it was not therefore treated in any refpefl; 
like underwood. Then as to the evidence of the qoalifi- 
cation pf the cudem contended for, what does it amount 
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to ? One witnefs only fay 8 » that If the tree do not con- 
tain I o feet of foUd contents It Is not timber but under^ 
nuood: but his evidence cannot be put againft the other 
teftimonyi and againft the (ilence of the law, which Is 
eloquence on a fubjed of this fort that has been fo much 
difcufled in the books. 

Grose J. The only queftion is, whether this be 
fahable underwood in contradiftin£tion to timber: and 
when we confider the evidence, and attend to what has 
been faid upon this fubjefl, it is impoffible to doubt for a 
moment what it was. The trees wiiich were felled were * 
beech trees of more than 20 years growth : beech is tim- 
ber by the cuftom of the county of Bitch ; and the law 
books recognize it as timber there by that cuftom : and 
the evidence proyes that thefe woods were not managed 
or cut as faleable underwoods, nor bought or fold as 
fuch, but as timber. Then beech being timber by the 
cuftom of the county, and thefe beech woods being of 
more than 20 years growth, and not being managed or 
cut as underwoods, what doubt can there be but that in 
this cafe, as well as in the cafe of other general timber 
trees, they muft be conftdered as timber and not as fale- 
able underwoods. Then if this be the clear fenfe and 
law upon the fubje£t;| as it feems to be, it would be to no 
purpofe to fend this caufe again to trial, fince there muft 
be the fame verdid again upon the fame evidence. I 
have no doubt that by the cuftom it is timber; and being 
timber, it cannot ^ faleable underwood, which is the 
material queftion upon thefe iflues. 

Lb Blanc J. The queftion, with reference tO' the 
ftatute of EUzeietb^ is, whether the wood ftlleH, and 
^L.X. Hh 
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M which a diftrcfs has been levied in refpe^l of a poor’s rate 
thereon^ be faleabU underwood^ This is a queftion of fad i 
and and confidering it as fucbi there can be no doubt ; be« 
caufe ail the witnefTes agreed that this had none of the qua* 
lities of underwood i that it was never managed or treated 
as fuch \ and fome of them faid they would not on any 
account call it fo : «confidering it therefore as an ilTue of 
faA^ there can be no doubt but that the determination 
of the jury was warranted by the evidence. But it is now 
faid that that iflue was in truth a conclufion of law re- 
fulting from the inquiry whether or not the trees in quef« 
tion were timber by the cuftom ; that if they were not 
timber, they muft neceifarily be faleable underwood. 
And to be fure the cafe as it was dated to the learned 
Judge Was cortfidcrably perplexed, or rather it was pre* 
fented to his mind in a very different view from that in 
which it is now attempted to be placed, when at the out- 
fet of the caufe it was admitted that by the cudom of the 
county beech is timber, and this without any modifica- 
tion. And though if that were incautiouily admitted, 
without the qualification meant to be infided on, itjbould 
not prejudice the defendant \ dill it led to the courfe 
which the caufe took at the trial. Fur when it is under- 
ftood and agreed on both fides that by the cudom of the 
particular county, where there is a fcarcity of the common 
fpecies of timber wood, and where the foil favours the 
growth of another fpecies of wood, that other fpecies 
lhall be confidered as timber ; the only quedion according 
to the ufual courfe obferved in fuch eafes has been upon 
the nature of the wood in difpute, whether of that fpe« 
cles, and not upon the fize of it ; and when once that fpe« 
cles has been confidered as timber, the quedion is whether 
it (hall not carry with it all the properties and confe- 

8 quenccs 
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quences of timber by the general law^, and not be liable 
to be qualified by the particular opinions of individuals 
in different parts of the county, as to whether it wete of 
a fize fufficient to be ufeful or not ufeful as timber. It 
feems therefore that the laft ifitie was properly an idiie 
of fadt, and properly determined : and that even if it had 
gone to the jury upon the ground now contended for, 
whether the beech trees in queflion were timber or not 
according to the cudom, the verdi£l mud upon the weight 
of evidence on that head have b ^en the fame way in which 
the jury have found upon the iflue whether it were fale- 
able underwood or not. For I agree with the learned 
Judge, that when once a particular wood has been deter- 
mined to be timber by the cudom of a county, it is to be 
taken to be fo according to the rules of the common law 
in refpeft to timber in general 5 and therefore the iflue 
whether timber or not by the cudom of the county will 
only let in the inquiry as to the particular fpecies of 
woodland will not let in thofe qualifications which were 
attempted to be introduced in this cafe. 

Rule difeharged^ 

BaTLEY J. was trying caufes at Guildhall. 
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John Toovey and Kempster Hughes Knight# 
an Infant# by Kempster Knight his Father 
and next Friend# agatnft John Bassett, and 
GSOROE BASSETTj JoHN CHARLES LoAVTH 
and Ann his Wife, Robert Huntsman and 
Jeronomy his Wife, Aubery BotvLEs Hughes, 
Jane Toovey, Catherine Bassett, and 
James Roe and Harriett his Wife. 


tJndera d^vlfe 
to the ccftatrix's 
clauifhter £. for 
lifcj remainder 
to her children 
and their heirs 
for ever $ but in 
cafe die with- 
out leaving any 
ilTue of her 
body, then to 
certain other 
grandchiidren 
by other daugh- 
teis, equally to 
be divided be- 
tween them 
ihare and fhare 


^HE Mailer of the Rblls fent the following cafe fot 
the opinion of this Court. 

Ann Michael^ widow, being feifed in fee of a freehold 
ellate called Perry Lands^ at Shipley and Wejl Grinjiei in 
SuJJex^ and being pofTeiTed of a Icafchold eftate at Mid^ 
hurjl in the fame county for the remainder of a term of 
years unexpired, by her will dated the 13th of December 
1786, and duly executed and atfelled, after Hating 
** that flic thereby difpofes of her worldly cllatc wherc- 
with God had been pleafed to blefs her as follows,’^ 


alike as tenants thus : “ Fifll, I givc and devife all that my mef- 

in common j * o j 

but in cafe of <« fuage, lands, &c. called Perry Lands, in the prarhhea 
the death of « , » 

cither of her of Shipley and Grin/ted, and alfo all that mtfluage 
and garden in Midhurft, &c. unto my daughter Eli%a* 
^^eftiTr^ beth Michael, to hold all the faid feverat premifes unto^ 
her76%*ing during thc term of her natural life 5 and^ 

fhouid be tor cl jn cafc of hcf marriage, for and during thc term of thc 

the benefit of ® ® 

theturvivofsof naturallifc of her huibands and from and after thc 

famUy dcceafc of the farrivor of them, my fald daughter 

Held that the 
giandchlidren 

took a fee in their refj^ftive fhares, by rrafoR of the devife iw^r. on their dying unHer m 
with an executory devife over if any of them died under 91 and without laving iifOctff 
the time of their rejpeSliife 3 and therefore thc hmiUtiOQ over wae not u>o remote. , 


« Mlkabitti 
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Elizabuh and her hulband, (in cafe Ihc marriesi) I 
give and devife the fame premifes unto all and every 
•* the children on the body of my faid daughter Eliza^ 
htb by her faid hulband to be begotten, and unto their 
heirs ; and if but one child, then unto fuch only child 
and to his or her heirs for ever. ' But in cafe my faid 
daughter and her hufband die without leswiug any 
<< iffue of her body, then I do hereby give and devife all 
the faid fevcral premifes unto my grand-children John 
Tooveyt (fon of my daughter Jane To^vey) John, 
George^ and Ann Bajfett^ (children of my daughter 
‘‘ Catherine^ wife of the Rev. John Bajfett) and the child 
or children with which (he my faid daughter Catherine 
is now pregnant, and unto Elizabeth Mary^ Henrietta^ 
M Harriett y and Aubery Bowles^ (daughters and fon of 
<5 my daughter Mary Hughes) equally to be divided bc- 
tween them all, (hare and (hare alike, as tenants in 
common. But in cafe of the death of either of my 
faid grand-children under age^ and without leaving any 
lawful ijfuey then it is my will, that the (hare or part of 
him, her, or them, fo dying, (hall be for the benefit of 
the furvivors of the refpeftive family to which he, (he, 
or they belong. And in cafe of the death of my grand- 
fon John Toovey^ under age^ and without leaving any 
lawful ijfue^ then it is my will that his (hare or part of 
the faid fevcral premifes (hall go and be divided atnongfl: 
all and every of my furviving grand^children.” There 
'was no refiduary deviie of real eftate ; but the teftatrir 
devifed all her goods, chattels, and perfonal ellate to her 
daughter Elizabeth. The teftatrit died foon after making 
her will $ leaving her daughter Elizabeth then the wife of 
Itichard Burley^ her daughter the defendant Jane Toavey 
widoW| her daughter the defendant Catherine Bajfett^ her 

H h 3 daughter 
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1809J daughter Mary Hughes f and another daughter Jeronowy 
Hewman, formerly Jerammy Michael^ fpinfteri (the two 

agai^ laft of whom are (ince dead,) her co heireffes at law-, 

fiASf XTTf 

and alfo leaving the plaintiff John ^oovey^ the defendants 
John Baffett^ George BaJ/eit, Ann the wife of John Charles 
Lonvth^ Elizabeth Mary^ (fince deceafed) the wife of 
Kempfter Knight^ Henrietta Hughes, (fince deceafed,) 
Harriett the wife of James Roc, and Auhery Bonvles 
Hughes, her eight grand-children ; and foon after the tef- 
tatrix’s death, her daughter Catherine Baffett (who at the 
time of the will made was pregnant) was delivered of a 
daughter, named Jer^nomy, who is now the wife of 
the defendant Robert Huntfman, Elizabeth Mary Knight, 
pne of the teftatrix’s grand'Children, died fame time ago, 
•inteffate as to her real eftate, leaving the plaintiff Kempfter 
Hughes Knight, an infant, her elded fon and heir at law* 
Soon after the death of the tedatrix, Richard Burley and 
Elizabeth his wife entered into poffeflion of the devifed 
edates, and continued in pofftflion till their refpeflive 
deaths; and they di(^ without leaving iffue. Henruita 
Hughes is lately dead, having iird attained her age of 2t 
years, and having by her will devifed her (hare of the 
devifed edates to the defendant Harriett Roe* The quef«* 
tion for the opinion of the Court was, what edate or in« 
tereds the plaintiff John Toovey, and the defendants John 
Bajfeit, George Baffett, Ann the wife of '^ohn Charles Lowth,^ 
Elizabeth Mary, deceafed, the late wife of Kempfter Knight, 
Henrietta Hughes, deceafed, Harriett the wife of James 
Roe, Jeronomy the wife of Robert Huntfman, and Aubery 
Bowles Hughes, the nine grand-children of the teliatrix 
4nn Michael, took under her (aid will in the freehold 
9Ud leafehold premifes f 
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GaftUt for five of the grandchildren^ (the plaintiff 
^ohn Toovey^ and the defendants John and George 
Ann Lowthf and Jeronomy Hunt/man,) contended that 
they took> as tenants in common, aVee in the freehold, 
and the abfoluce intereft in the leafehold. The introduc- 
tory words (hew that the teftatrix did not mean to die 
inteftate as to any part of her eftate ; and there is no re- 
(iduary cUufe. It is now unnecciTary to confider what 
eftate the children of her daughter Elizabeth would have 
taken, if there had been any \ (either an eftate tail, or an 
executory devife with a remainder over;} that eftate 
being difpofed of in the event. The next limitation is to 
the feveral grandchildren by name equally to be di- 
vided between them all, (hare and fhare alike, as tenants 
In common." So far that would only have given them* 
eftates for lives : but the claufe which follows, directing 
that in cafe of the death of either of my faid grand- 
children under age^ and wthout ijfue^* his or her (hare 
(hall be for the benefit of the furvivor of that branch of 
the family, &c. carries the fee: jj^ecaufe if only a life 
eftate had been intended to be given to each, it was im- 
material whether the devifee attained the age of 2i or 
not : and giving the Ihare of each over in this manner, 
onl} in the event of the party dying under 21 , (hews that 
the teftatrix intended each grandchild to take a fee if he 
or (he attained 2i. If the (hare of each had only been 
given over upon the devifee’s dying without ijfiie^ it 
might have been contended that he would only cake an 
eftate tail : though where the devife over was to the heir 
at law, in Roblnfon v. Grey (a), that was held to give a 
fee to the antecedent takers. But even in this view the 
leafehold would pafs abfolutely. To (hew that a devife 
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1 9o9* tfftVi upon the fir ft devifee’s dy rng under 21 , would give a fee 

to fuch'firft deyiree attaining that age, he referred to Frog-* 
mortoh v, HoIydny{d)\ and Doe v. Cuf}dall{b)\ and diftin« 
guided thefe frotn Doe d. Candler v. Smith {c)^ where an 
eftate tail only was adjudged to the firft taker, becaufe 
fuch an eftate was exprefsly devifed to her in the firft 
inftance, and that conftrudion beft effedlaated the gene* 
ral intent of the teftator. And there too the only quefi^ 
tion made was, whether the firft taker had an eftate for 
life only or in tail, and not whether fl>e took in tail or 
in fee. But here the eftate is given in the firft inftance 
to the grandchildren generally, and therefore there is no 
exprefs declaration of the teftatrix’s intention to .the 
contrary, to obftrud; the legal effect of the fubfequent 
words* 

Reader argued to the fame tffcQ, for K. Knight, 
a fon of one of the grand- daughters. 

Nolan argued to the fame cffeQ for Harriett Roe, an- 
other of the grand-daughters : and added, that if they 
.were confidered to take only eftates for lives, the words, 
in cafe of the death of either, without leaving any lawful 
ijfuef muft be rejefled altogether \ and unlefs they take 
a fee, the words, in cafe of the death of either << under 
age,” will be nugatory. 

Holroyd, contra, for the two defendants Jane Toovey 
and Cath. Bajfett, co-beirefies of the teftatrix, contended 
that the grandchildren took only eftates for lives, or at 
moft eftates tail in their original (hares, and that the 
devife over to the fuitivors was too remote, as being 

( s ) j Jvrr.iSiSt (S) 9 400. (r) 7 531, 
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after an indefinite failure of iflTue. Firlli they took only 
life eftates, becaufe an heir can only be difinherited by 
CRprefs words or neceflary implication ; and there are no 
fuch words \ and no fuch implication can arife from the 
devife over ; for all the cafes where a devife over after a 
dying within age has been held to carry a fee to the firft 
taker attaining a is are founded upon the di£tuin of the 
reporter at the end of the cafe of Purefoy v. Rogers (a). 
But there the devife over was to the heir at law of the 
devifor, and the reafoning on which it is founded only 
applies to fuch a devife over. And in Fowler v. Black* 
well where the devife over was to an elder fon, if 
the younger (hould die before 21^ it was held not to pafs 
a fee to the firft taker. [Lord Elknborough C. J. The 
devife ov^r was not to the heir at law either in Frogmoi^ 
ion V. Holyday (c), or in Doe v. Cundall (d).] Admitted; 
but th«fe cafes may be diftinguifhed from the prelent; 
for in the firfii unlcfs a fee had been given to the firft 
takers the teflatrix would not have difpofed of all her 
worldly eflate as (he profefTed to^do. Whereas here a 
fee is exprefsiy given to the children of Elhahetht before 
the devife in queftibn ; and it is only in a particular event 
that the eflate is given oven Here, therefore, the intro- 
ductory words are fatisfied without giving a fee by im- 
plication, which they were not in the other cafe. There 
too the limitation over was only upon a dying under 2 r, 
and not alfo upon a dying without ijfue. There was alfo 
a charge there upon the eflate which was obferved upon 
by the Court. [Lord 'Ellenborough. The charge was 
no burthen upon the devifee, but was to be paid out of 
the rents And profits.] The teflatrix alfo had given a 

(tf) 2 Ssund* sSe.tf. (A) Com, Rtf, 553. 

(f) 3 Burr* l6lt. • (4 9 400. 
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£cc to one of her fons in another eftate ; and it did not 
appear to^ the Court that any di(lin£lion was intended 
by her as to the nature of the eftate devlfeil to the 
other font And in v. Cundall the limitation was 
that if the party (hould die before 21^ the furvivor 
ihould be heir to the property : which (hewed that the 
firft was to take an eftate of inheritance \ becaufe in 
the particular event of his dying under 2 1 the teftator 
fubftituted an heir in the place of the heir who would 
otherwife have taken. If however it is to be implied 
from the devife over that the grandchildren were to take 
an eftate of inheritance, they will only t^ke an eftate 
tail and not a fee : for this is a devife over not only 
upon a dying before 21, but alfo vjithout iJftH;. which 
(hews that the teftatrix did not intend that the eftate 
(hould go over on a dying before 21 alone, but on I dying 
under 21 and without iftue:” but if the grand|j;iildren 
attained 2 if (lie meant at all events that their iftue was 
to take ; which will only give them eftates tail. But 
if the grandchildren took a fee, the limitation over to the 
furvivors of the (hares of thofe who died under 21 and 
without leaving ifTue will be too remote ; being an exe« 
cutory devife, and not a contingent remainder; and being 
after an indefinite failure of iflfue. This differs it from the 
devife over in Doe d. Candler v. Smith (a), which was 
after a devife to one and the heirs of her body for ever as 
tenants in common. There, though the iflue could not 
take as tenants in common if the anceftor took as tenant 
in tail ; yet as the general intent coufd not otherwife be 
cffe£luated, the Court held that the anceftor took an 
eftate tail. The general rule of conftru£tion on the 

(tf J 7 Tiffin Jtf/. 531. 
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words, dying without iiTue, has been, with refped; toleafe* 
hold, to reftrain them to a dying without ifiue at the time of 
the death of the preceding taker ; but in the cafe of free* 
hold, they have been taken to mean an indefinite failure 
of iflue, unlefs there have been other words to Ihew an 
intent to confine the meaning of them {a)^ 


Lord Ellenborouch C. J. The teftatrlx could not 
have contemplated an indefinite failure of ifiue at any 
remote period, becaufe (he only looked to a period 
while her grandchildren were under age. The con- 
text therefore fliews that the devife over, upon a dy» 
ing without leaving iflue, mud be confined to the time 
of the death of the preceding taker. Then with re- 
fpe£f to the other queftion, it is enough to fay that 
there is no fuflicient difl:in£fion between this cafe and 
thofe of Frogmorion v. Holydajf and Doe v. Cundall^ to 
lead us to a diiTerent conclufion ; but we are bound 
by thefe authorities to fay that the grandchildren took 
a fee. If thofe cafes had been cited before the Matter 
of the Rolls, he ptobably would not have fent this cafe 
for our opinion. 

Afterwards the following certificate was fent to hxa 
Honor : 

This cafe has been argued before us by counfel : we 
have confidered it, and are of opinion that the faid plain- 
tiff John Toovey^ and the defendants John Bajfett^ George 
Bajfett^ Ann the wife of John Charles Lowth, EHzabeth 
Maryf deceafed, the late wife of Kempfter Knight^ Henri* 
etia Hughes^ deceafed, Harriet^ the wife of James Roe^ 
^eronomy^ the wife of Robert Huntfman^ and Auberj 


(a) See the caies on this fubjeft coUedted in a note of Mr. Seijtw 
flWtem to Purtfoy v. Megersf i Sautnl. 3SS« e. 
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^§wles Hughes^ the nine grandchildren of the teftatriXf 
Ann Michael^ took under her faid will eilates in fee, as 
tenants in common in the faid freehold premifts, and an 
abfolute intereft as tenants in common in the faid leafe- 
hold premifeSj with executory devifes over, if any of them 
died under 21, and without leaving lawful iffue at the 
time of their refpediva deaths. 

Ellenbokough. 

N. Grosf. 

S. Le Blanc. 

3. Baylev. 


Moffat and Another agavift The East India 
Company. 

JN covenant, the dt^claration fr t rut a charter-^rty cn-» 
tercd into by thu Company viih the piriintiff*', as 
whenby the owners oi the (hip GamgUi m the common form, dated 
to°Miow aocL ^ /Wfw, 3d 1804, whereby the plaintiffs let to 

freight e// the (aid (hip to the Company for a certain 
the fhip remains yoyagc in trade, and alfo in warfare, and on any other 

In India or Cbinat ^ 

to be computed (crvicc wbatfoever as the Company or any of their autho- 
£rom her cleii- , .. .1. 

ver>oftheComo Tized agents, &c. toould direct in writing. And it was 
{^"ches (if uiy) *g<ree<l that the fliip flihuld proceed from the Downs to 
f place, in the Ea^ Indies, 8cc. or elfewh«re 

as the Company flionld dircA, That the mafter Ihould 

Uiould be d»f- ^ * 

patched f.om carry out the value of 500/. in foreign coins, &c. for the 

her Idfi part in 

India or China to return to Eurapei’* Is to be underftood of her laft conjigued part j and w||] not 
include the time which elapfed after her departure from Canton (which was her laft configned 
port according to (ler failing tnftrudions,} on her return to Europe^ from which coorfe flie 
was driven by ftrefs of weather, and forced to pu^ into Sombay for repairs^ before (he was 
again difpatched for Emrapa. But after the (hip was ready to fail again from Eamhmy^ the 
Company having detained her two months longer for convoy before they again dtfpatched 
her for Europa% they paid the 200/. a month for that period. 

The 14/. covenanted to be paid by the Company to the (hip owner in Engtand for each 
paflenger ordered on board the (hip in India by the Company’s agents, is payable notwith- 
handing the lofi of tlie (hip before her arrival in the Tbmiu 
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fupply of the (liip’s extraordinary occaGons in hdia^ and 
in her outward voyage; and if (he (hould arrive at her 
firft configned port in the Eaft Indies or Chinny then the 
Company’s agents (hould fupply to the mafter by way of 
imprefs for buying neceflary proviGons for the (hip 20o/. 
for every calendar months and fo in proportion for a lefs 
time, fo long as (he (hould remain in India or Chlna^ to 
be computed from the time of the delivery of the Com- 
pany’s difpatches at the (hip’s Grflr eonftgned port in India 
or China,, and to continue until the [aid /hip Jbould he dif^ 
patched from her LAST port in India or China to return to 
Europe. And it was alfo agreed that the Company or 
their agents (hould pay to the plaintiG's in England 14/. 
for each pajfenger ordered on board the faid (hip by any of 
the Company’s agents from any of their fettlementS) &c« 
in x\itEaJ Indies, The plaintiffs then averred, that after the 
making the faid charter-party, viz* on 24tJ;^ ol April 18051 
the Company direfted in writing (hat the (hip (hould pro- 
ceed from the Downs to Madrafs^ Prince of Wales* s IJlandf 
and China^ but did not put on board any difpatches tatheir 
preGdent, &c* and thereby difeharged the maf- 

ter from delivering fuch difpatches. That the (hip ac^ 
cordingly failed on her faid voyage, and on 25th Aug. 1 805 
arrived at Madvafs^i being her Grft confgned port in the Eajl 
Injliesy &c« And then the plaintiffs jafGgned as breachesj 
tft, that though the (hip remained in India or China for 20 
calendar months computed from the time when the maf- 
ter would have delivered the Company’s difpatches, if 
any, ox Madrafs^ until the (liip was afterwards on the 
25th of April 1807 difpatched from her laft port in India 
or China^ according to the true intent and meaning of 
the charter-party, of which the Company had notice} yet 
the Company or their agents, &c« did not fupply the 

mafter^ 
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1869. msEer inth the faid 100/. <for every calendar montli# 
&c. while the Ihip remained in India or China^ but 
Mldnfi n^ade default thcreioi &c. adljr, That after making the 
charter-party, viz. on 25th of February 1867, divers 
Curcpany. paffcngcrs wcrc ordered on board the faid fliip by the 
Company’s agents frorn Bombay^ one of their fettlements 
in the Eajl Indies^ and were received and maintained on 
board : but neither the Company nor their agents paid to 
the plaintiffs the faid 14/. for either of the faid paffeii^ 
gers, but refufed fo to do, &c. to the plaintiffs’ damage 
of 500/. 

To this the defendants pleaded feveral pleas in bar \ 
amongft others, 3dly, that it was further covenanted by 
the charter-party that the ihip, having received in her 
hdingi and the mafter his difpatches, Iboald depart from 
\ittlafi lading port ^ and (dangers of the feas e:i(pepted) 
0iould fail direftly and return without any deviation, 
other than (hould be ordered by the Company, or their 
agents abroad, to London^ and make a due difeharge into 
the Company’s warehoufes of her cargo. And that if the 
{hip (hould by writtep orders from the Company be de- 
tained at Su 'Helena or any other port to flay for convoy, 
they Ihottid allow demurrage of 27/. is. Zd. a day ; but 
that they (hould not pay demurrage for the time the (hip 
{hould take in amending any defedfs, except for damage 
received in offenfive fervice againft the enemy, &c. But 
if (he were detained in the Company’s fervice beyond the 
11th of February 1807, and by reafon thereof (hould need 
repair, then the Company (hould pay demurrage at the 
rate aforefaid for every day (he (hould be under repair not 
exceeding 30 days, &c. And it was further covenanted 
that ^ the (hip Jbould noi arrive in fafety in the Thanics, and 
there make a right delivery ef her whole cargo^ thz Company 

{hould 
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ihould not be liable to pay any if the fums before agreed 
for freight and demurrage^ except as therein befojre men* 
tioned ; nor fubje£l; to any demands of the owners or 
m after on account of the faid (hip’s earnings in freight 
voyages for the Company, or on account of any other em» 
ploytneni : but if (lie arrived fafely and made fuch deii« 
very, then all the freight and demurrage ihould be paid 
in the manner and at the times therein fet forth. And 
then the plea ftated that the (hip remained in India and 
China for 7 months, computed from the time when the 
mafter would have delivered the Company’s difpatches at 
MadrafSi until (he was afterwards difpatched to return 
to Europe^ to wit, at Canton^ the fame being the lajl lading 
port of the fliip according to the true intent and meaning 
of the charter-party. That the (hip afterwards failed to' 
return to Europe purfuant to the covenants in the charter* 
party, and while on fuch voyage, Without, the orders of 
the Company or their agents^ &c. returned to Bombay^ \ 
port in Jndiay and without any fuch orders continued 
there for 5 months. And that afterwards on the 25th of 
November 1806, the governor and council of Bombay de- 
tained the (hip there for 2 months till convoy for Europe 
was ready to fail, and then difpatched her to return to 
Europe. And then the Company averred, that all the 
time in this plea mentioned, except from the time of the 
fhifi being jirjl difpatched to return to Europe until fit 
nuas fo detained at Bombay, they monthly fupplied the 
mafter of the (hip at the rate of 200/. for e^ery calendar 
month, &c. by way of imprefs for buying provifions for 
the (hip, according to their covenant, &c. 

To this plea the plaintiff replied, that "after the arrival 
of the (hip in the Baft Indies^ and after (he was laden bf 
the Company, (he wat difpatched to rclutn to Eurvpe, and 

that 
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that afterwards while {he was failing dn her voyage ih 
that plea mentioned and before the completion thereof^ 
(he was greatly damaged by the perils of the fea, and for 
the ncceflary prefervation of the {hip and cargo tho triafter 
was obliged to put into Bmbay^ and to remain there for 
the repair of the (hip for ten months then niSxt enfuingi 
and until the (hip was detained by the gOvertiOr and 
council of Bombay^ as in the plea mentioned, and then 
was by them difpatched to return to Europe from Bombay^ 
being the loft port in India or China from whence the 
Ihip was difpatched ; which is the fame time between the 
faid (hip’s being iirft difpatched fo^ Europe until (he was 
detained at Bombay aforefaid in that plea mentioned, &q. 
To this there was a general demurrer. 

The defendants further pleaded, Sthly, that it was alfo 
covenanted by the charter-party as in the 3d plea men- 
tioned $ and that the (liip, after being difpatched from 
her lajlpori in India or China^ as in the declaration men- 
tioned, to wlt^ from Bombay^ and , before her arrival in 
atit Thames^ to wit, on the ift of March 1807, was 
loft by the perils of the fea; and that though divers 
goods of great valueSvere la4en on board the (hip at Can» 
ion in China^ yet (he has not made a right delivery thereof 
according to the charter-party, Bcc* There were feveral 
other pleas fimilar in fubftance i to all of which the plain* 
tiffs demurred generally. 


W. Adamj for the plaintiffs^ dated the firft queftion on 
the demurrer to the replication to the 3d plea, to be, 
whether the Company were bound to advance the eoo/. 
per month to the mafter of the (hip in India for the time 
vyhich ebpfed from the (hip’s being difpatched from Canton 
to her detention by the governor and council of Bombay e 
S " 
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in other words, whether the computatIo;i of the time for 
which the 200A per month is to be paid, which is ex* 
preffed to be from the (hip’s (irft conftgned port in India 
or China^ until die (hould be difpatched from her lafl port 
in India or China to return to Europe^* mud be under- 
flood of her lajl conftgned port” from which (he is dif- 
patched to return to Europe i or fimply, of hef «« laft 
port” at which (he (hdl h^ve lawfully touched in India or 
China before her aflual return to Europe,, He contended 
for the latter, as being the plain meaning of the words 
ufed, to which the Court were bound to give efFefl;, unlefs 
it manifeflly appeared to be the intent of the contraffing 
parties to ufe thofe gentraf words in a more limited fenfe; 
the contrary of which, he argued, was to be colledied 
from the change of expreflion in the fame fentence ; and 
alfo from the reafon of the refervation, which applied as 
well to a detention for neceflary repairs in any of the 
Company’s ports in India^ into which the (hip was driven 
by ftrefs of weather, as in a configned port, adly. Upon 
the demurrer to the 5th plea, he argued that the plain- 
tiffs were at all events entitled to recover for the 14/. a 
head for the paff ngers ordered on aboard in Indta^ al- 
though the (hip was loft before her arrival in the Thames. 
This allowance was not to be paid in the nature of 
freight ; for the Company had before hired the whole 
fhip to freight ; but for the extra expence incurred by the 
Captain in laying in proviGons and other neceffiries for 
the ufe of the paffengers ; which expence was incurred 
in the firft inftance, and did not depend upon the fubfe- 
quent fafe arrival or lofs of the veffel in the courfe of the 
voyage. It would be the fame thing though the paffen- 
gers had died in the courfe of the voyage. 

VoJ 4 « X« I & Sofanqud 
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Bofanquet contra, obftrved on the laft point ; (the Codflf 
having intimated that they had no doubt on the firfl; 
that the 14/ for each paflenger was covenantcf^ to be paid 
by the Company in England: by which it fcremed that 
the arrival of the (hip with her paiTengers in England waS' 
a condition precedent to the payment of ^he money ; 
following the general nature of freight, to which fuch a 
covenant appertained. And it is exprcfsly ftipulated that 
if the (hip (hould not arrive in fafety in the Thames^ &c* 
the Company (hall not be liable to pay any of the fums 
fpecihed for freight and demurrage, nor be fubjed to any 
demands of the owners or mafter on account of any other 
employnwit. Now this was an employment of the (hip ; and 
it cannot make any differertee whether the (hip be em- 
ployed in the Company’s fcrvicc in carrying paiTengers or 
goods : if there be more paffengers there muft be fewer 
goods : and this is only an extra allowance of freight, which 
muft be governed by the general rule refpe£ling freight 
It is not fald that the 14/. is to be paid for providing 
maintenance for the padengers. \Le Blanc J. a(ked, if 
the owners did not vi£lual the (hip : which was anfwered 
in the alBrmative.] 


Lord Ellenborough C. J. As to the firft point ; the 
payment of the 200/. per month is limited to ceafe at the 
time when the (hip (hall be difpatched from her lajl port ta 
return to Europe ; and Canton^ which was her laJl configned 
port, was properly her laJl port for the purpofe of being 
dijpatched to return to Europe^ within the meaning of the 
contrafl. But as to the demand for the 14/. for each 
paiTenger ordered on board, the plaintiffs are entitled to 
recover. An extra expence is incurred by the owners in 
laying in a ftock for the neceffary fubfiftcnce of the per- . 

font 
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fons ordered on board by the Company’s agents : and to 1609. 
reimburfe this charge the payment is to be made at home. 

And I do not think that this demand is repelled by the egainfi 
ftipulatipn referred to in the charter-party, that if the (hip Jmoxa 
fliall not arrive in fafcty in the Thames^ &c. the Company 
(hall not be liable for the freight and demurrage agreed 
on, or for any demands on account of the {lu[/s earnings 
in freight voyages for the Company; or on account of atfj 
other employment : for conftruing the latter vrords accord- 
ing to the context, it means the employment of the (hip in 
any other voyage or adventure : and we know that the 
Company referve to themfelves the power of employing 
their chartered fliips on other accounts than trading voy- 
ages, as in warfare. The putting thefe palTcngers on 
board does not alter the employment of the (liip as to her 
deftination : they mud go wherever the (hip would other- 
wife be ordered to proceed, if they were not on board. 

This claim therefore is not repelled by the lofs of the (hip 
before her arrival. 

Grose J. declared himfelf of the fame opinion. 

Le Blanc J. As to the (irft point ; the lajl port” 
of the (hip muft be underdood to refer to her lad port in 
the courfe of the voyage directed under the charter-party ; 
which was to Madrafs^ Prince of Wales*s IJland^ and 
China; and Canton was her lad port in China^ from 
whence (he was difpatched on her return to Europe* 

As to the fecond point ; the 14/. is to be paid in England 
for each paflenger ordered on board the (hip ; not for each 
paiTenger who (hould be brought to England : and it was 
meant to be a co'mpenfation for providing diet and ao- 
commodation for the paflengers, which expence would 
li* at 
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at all events be incurred uiliether the (hip arrived or arere 
loft. 

Bayley J. The quantity of provifions mud be pra- 
vided in the firft inftance in proportion to the number 
of paflengers put on board by the orders of theCompan)’‘s 
agents. The owners therefore ought not in juftice to 
fuftain the lofs. 

Judgment for the Plaintiffs on 
the demurrers to the 5th and 
fubfequent like pleas ; and for 
the Defendants on the reft. 


Hill a ^ ain ^ Smith. 

Jatt^ 31ft. 


Where the cot- 
poratihnof/i^r- 
cefter had for 
above 40 years 
received toU 
^uponc’irn Told 
'in their market 
by fample, and 
afterwards 
brought with- 
in the city to be 
delivered to the 
buyer; and 
for about 60 
^ years back, as 
far as living me- 
mory went, 
when corh 


^"’RESPASS for taking wheat and other grain of the 
plaintiff, at Drotiiulch in the county of Worceptr^ 
and converting the fame to the defendant’s ufe. To 
which the defendant, in addition to the general iffue, 
pleaded f#7eral fpecial juftifications. i. As to taking 3c 
pints of wheat, part, &c.; that the city of Worcejler is an 
ancient borough or city, and the citizens or burgeffes 
have immemorially been a body corporate by different 
names till the charter of the 19 Jac, i. incorporating 
them by the name of the mayor, aldermen, and citizens 


markrt pla^eon W’orcejler i and that the faid citizens or burgeffes, from 

one market day time immemorial until that charter, and the mayor. 

Was not then . . ^ * 

fold, it was aldermen, and citizens (ince, have had and held and 

sifuaJly put in 

nore jn the city, and only one bag brought into the next market by way of fample, and when 
fold inHhat manner toll ufed to be taken on tiie whole ; this was held fufficient evidence to 
be left to the jury of a preferiptive claim to take toll on corn fold in the market by fample, 
and afterwards brought into the city to be delivered to the buyer; though the witnefles 
fpoke according to their recollection and belir.f of the commencement of felling by fample in 
tlic market in the manner now praftifed between 40 and 5c years »go» 


been 
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been ufed and accuftomed, and of right ought, to have 
and hold a market in the fald borough or city, in a cer- 
tain place there, now called the Corn -market, on 
every Saturday^ (except when Chrijlmas-day happen^ 
on a Saturday) for the buying and felling of wheat and 
other grain there; and during all the time aforefaid have, 
at their own cofts and charges, repaired the highways atid^ 
pavements of the faid corn marJtet^ and other highways and 
Jlreets in the faid borough or city, for the more convenient 
bringing of grain into the fiid borough or city to be fold there s 
and by reafon of the premifes have immcmorially taken, &c. 
for their own ufe a certain reafonable toll, viz. one pint 
of wheat, corn mcafure, for every 3 buibels of wheat^ 
reckoning the fame accorduig to the quantity fold and 
delivered as fuch in the faid city or borough, fold in the 
faid market by fample^ and afterwards brought into the 
faid borough or city to be delivered to the buyer, to be 
paid by the feller of fuch wheat, except where the feller 
of fuch wheat has been a freeman of the faid city or 
borough, and except wheat of any perfon otherwife 
exempt by law from the payment of the faid toll, and 
except wheat that had before paid toll in any market or 
fair in the faid horough or city : and in cafe of non- 
payment of fuch toll after reafonable requeft, &c. the 
corporation have immemoiially taken a reafonable didrefa 
for the fame, &c. The plea then averred that the plain- 
tiff on a certain mirket day fold to one T. Hufl 31 bags 
as for 3 bufliels of wheat in each bag, by fample, to be 
delivered in the faid city, which faid wheat, of which 
the faid 30 pints were parcel, See. was afterwards brought 
to be delivered to T, Hull in the faid corn-market in the 
faid city, 8cc. (negativing its coming within any of the 
exemptions.) That the defendant, as fervant of the cor- 
113 poration. 
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porationi requeued the piaintifFi then and there having 
the polTeffion of the faid wheat, to pay toll for the fame, 
being in the faid market place, and within the faid city ; 
and on his refufal, took the faid 30 pints, &c. for and in 
the name of a diftrefa for the faid toIL The ad fpecial 
plea introduced another exemption from the payment of 
the toll| viz* where the wheat was drawn into the city 
in the cart or carriage of any freemen, &c. ; and dated 
that on payment of fuch toll on requed, the cprporation 
had immemorially taken the fame out of the wheat fo 
fold by fample in the faid market, and afterwards brought 
to be delivered to the buyer in the faid borough or city, 
and to detain the fame for the faid toll. The 3d fpecial 
plea dated that the city of Wonefer was immemorially 
lying within and parcel of the manor of IVorcefter^ of 
which manor the corporation, &c. have been immemo-* 
rially feifed, and in refpe£t of fuch manor have immemo- 
lially taken and received the toll for and in conjtderation of 
the liberty of comings going, and pafling with corn and 
grain into the faid borough or city, fo being parcel of the 
faid manor i and in cafe of non-payment have immemo- 
rially taken a reafonable didrefs, &c. The 4th plea dated 
that the corporation have immemorially repaired the horf$ 
and carriage road in a certain dreet in the faid city of 
Worcifer^ called tl^e corn- market^ amongst others s and by 
reafon of the premifes have immemorially taken and re- 
ceived the faid reafonable toll, viz. one pint for every 
3 budieU of corn or grain by any perfon brought into the 
faid borough or city over and along the faid horfe and 
carriage road, in the faid dreet called the corn -market, 
to be delivered to any buyer thereof 5 except as before, 
&c. \ with the fame power of didrefs and detention in 
cafe of nonrpayment ; and then averred that the plaintiff 
H bad 
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Jiad brought in* > the fiid city 93 bufliels of wheat over 1809. 
and tflong the faid horfe and carriage road to be delivered 
in the i id r.ty, &c. Wherefore, See. .The replication agai^ 
to the firft fpecial plea traverfed the liability of the cor- 
poration to repair the highways and pavements of the 
cor Dr market, and other highways and ftreets in the bo- 
rough or city, as dated in that plea, and that by reafon 
•thereof they have been entitled to take the toll therein 
claimed : and the like traverfe was taken on the fecond 
pl'^a in refpeft of the claim of toll there dated* The 
leplicatioti to the 3d plea traverfed the right of toll therein 
claimed in refped of the feifin of the manor of in con- 
fidcration of the liberty of going with corn into the faid 
borough or city, as claimed in that plea* And the replica- 
tion to the 4th plea traverfed the liability of the corpora- 
tion to repair the horfe and carriage road in the dreet 
called the Corn-marktrt, among others, and their right 
in refpeid thereof to the toll claimed. On all thefe tra- 
verfes ilTues were taken. 

At the trial of the caufe before Le Blanc], at Worce^Hcr^ 
it appeared that the corporation had immemorially re- 
paired the pavements of the corn-market and fome of the 
ftreets in the city, but not all of them : and no quedion 
was made but that they were immemorially entitled to 
and had always received the toll claimed in refpe6t to all 
corn brought in bulk into the corn-market and fold there. 

And they had alfo received toll of all corn fold in the 
market by fample, and afterwards brought into the city 
to be delivered fince the praflice of felling by fample had 
prevailed. And the only quedion was, whether they had 
a preferiptive claim to the toll for corn fold by fample in 
the market, and afterwards delivered within the city ; in 
which manner the corn, fqr the toll of which the didrefa 
I i 4 in 
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in queft'ion had been takeoi had been fold and delivered; 
the fample having been exhibited in the market by the 
plaintiff, the feller, in a fmall bag, at the time of the falc, 
before any part of the commodity in bulk had been 
brought into the city, but which was afterwards delivered 
in the marketplace within the city. Of the precife time 
when this mode of felling by fample in fmall bags origi- 
nated no certain evidence was given, but probably about 
40 years ago, as it appeared upon the whole of the 
evidence. The getlcral evidence as to the mode of felling 
corn in this market went back to about 60 years ago, at 
which time fome of the witneffes firfl; recollcAcd attend- 
ing the weekly markets. The corn was then brought in 
bulk on horfeback and in carriages, for the mofl: part in 
bags, and was pitched in the market-place. Sometimes 
a Tingle bag was fo pitched, and the reft were left at hand 
in the waggon in which they had been brought there. But 
as far back as living memory went, if the corn fo depo- 
fited in bulk, or part pitched and the reft left in the wag- 
gon on one market day, was not then fold, inftead of 
being taken home again by the owner, it was commonly 
depoGted in fome warehoufe or inn within the city till 
the next market day, when a Gngle bag of it would be 
brought and pitched in the market-place to ferve as a 
fample of the quality of the reft of it; and when fold in 
that manner toll was paid for the whole quantity fold, the 
fame as if the whole had been then pitched in the market. 
One old witnefs fpoke of fales by fample in the market 
(1. e. fales by fample in fmall bags without any previous 
pitching of the bulk in the market-place) having began 
according to his re(;olle£lion about the years 1764 or 
1766, and that foon after they became very general. It 
was objected, on the part of the plaintiff, that this evi- 
dence 



IN THE Forty-ninth Year of GEORGE III. 


484 

detice (the fubftance of which.pnly is here given} did not iSop* 
prove, but negatived, the preferiptive claim of the corpo- — 
ration for toll upon a fale by fample, fuch as had been 
made in the prefent cafe. But Le Blanc J. told the jury 
that the cxcrcifc of the right of taking toll for corn fold 
by fample for fo many years back was evidence of the 
grant of fuch a toil to the corporation before time of 
memory : and that though the practice of felling corn by 
fample in fmall bags, without any previous pitching of 
the bulk of the commodity in the market-place, appeared 
to liav grown up in modern times *, yet as it appeared that 
as far b^(k as between 1740 and 1750, to which the 
evidehee went, corn which had been pitched in the mar- 
ket-place on one m^irkct day, and not then fold, had paid 
toll Uj:on the fale of it on a future day, when the bulk of 
it had been removed and lodged clfewhtrc in the city, 
and only w fm. 11 part, as one bag, brought into the mar- 
ket, which was exhibited as a fample of the red ; he 
thought this was evidence for the jury to decide upon, 
whether the preferiptive grant of toll to the corporation 
did not include fale by fample as laid in the defendant’s 
fird fpecial plea *, and the jury accordingly found avcidift 
for the defendant oh the fird fpecial ifTue. 

In lad Michaelmas term Williams Serjh moved for a 
new trial, upon the alleged ground of the fhifdire£lion of 
the learned Judge, in having left it to the jury upon the 
fa£ts in evidence to prefume a preferiptive grant of toll to 
the corporation vpon all corn fold by fample, as well as 
in bulk, when the practice of felling by fample at all, in 
|he fenfe in which fales by fample are now underdood, 
vras proved to have^ originated within living memory. 

And the Court granted a rule to Ihew caufe, in order to 

have 
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hare the quefti6n, v^hlch .^as of extenfive confequence) 
more fully difcollcd. And in this term 

The AttorneyGeneral^ Dauncey, Wigley^ and Puller^ 
ihewed caufc againft the rule. A right which has been 
ezercifed for between 40 and 50 years pad may be pre« 
fumed to have been ezercifed immemoriallyy and confe- 
quently may be prefumed to have been originally granted^ 
where a good confideration may be (hewn for fuch a 
prant. It was proved that as far back as 1764 toll had 
been taken on corn fold in the market by fample in the 
prefent manner : and though the witnefles remembered 
no inftances of fuch fales by fample prior to that period, 
which nearly reached the extent of living memoryi it did 
not follow that no corn was fold in that manner before % 
but the jury might well prefume that the pra£iice which 
rapidly grew up from about that period was warranted by 
more ancient precedentSy though not fo genera] as aftejr- 
wards prevailed ; and the knowledge of fuch more ancient 
precedents at that period might have been the rcafoq why 
the praftice which then began to prevail more generally 
was fubmitted to for fo long a time afterwards. And the 
acknowledged practice of felling large quantities of corn 
by famples of (ingle bags alone brought into the market at 
the time of fale, which had prevailed as far back as living 
memory went, is a ftronij confirmation of the prefump- 
tion made by the jury of a prefcrlptive grant of toll on all 
corn fold in the market by fample generally, where the 
bulk of it is afterwards delivered within the city. It can-* 
not make any difference In principle whether the fale of 
the bulk be made by a larger or fmaller bag brought into 
the market at the time. Then if this were evidence of 
fuch a preferiptive grant to the corporation, their provid- 
ing 
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ing the public with a market-place upoh their own foil| 
and the obligation on them to pave and keep in repair that 
and other Itreets of the city, over which' the corn might 
pafs in its paffage, would be a fufficient confideration to 
fuftain fuch a grant. [Lord Ellenborough fuggefted a dif- 
ficulty, that this was not claimed (lri£tly as a market toll^ 
but in refpefl of the ufe of thofe ftreets which the corpo- 
ration keep in repair, and one of which is ufed as a mar- 
ket-place, and others for the more convenient bringing of 
grain into the market. And the delivery of the bulk 
might be in a ftreet within the city which the corporation ^ 
did not repair *, fo that the feller might only come in con- 
taft with the confideration for the toll by bringing his 
fample into the market place.] It is not neceiTary that 
they ihould repair ail the^ilreets of the city ; but it mult 
at this day be prefumed that they repair all which th« 
Ling at the time of the grant thought it material to re- 
quire them to do. They referred to The Mayor of Carlijle 
V. Wtljon (a) as a (tronger cafe of prefumption in favour of 
a toll. 

Williams Serj‘., Jervis^ Abbott^ Lordy and C. F. Willi* 
amsy contra. A prefcriptive toll on corn fold by fample 
is claimed by the corporation as lords of the market, and 
in refpeff of the repair of certain itreets for the more con- 
venient bringing of the corn to the market. And though 
general evidence of ufage for 50 or 60 years, or even for a 
lefs period, be evidence, if uncontradi^ed, of a prefcriptive 
grant •, yet here the evidence negatived that prefumption ; 
for the beginning of the practice of felling by fample in 
the ftrift fenfe of the term, without fubmitting the bulk 
to infpedion in the market, was remembered by fome. of 

the 
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j8o 9» the witneiTes ; and it was proved that 6 o years ago, be<* 

^ ‘ fore that praftice began, the corn was always brought in 

agaitijf . bulk to the market and pitched there. It is true that 
Smith, corn fo pitched was not fold on one market day, it 

was ufed to be put in (tore within the city, and on the 
next market day only one bag would be brought into the 
market as a fample of the red ; and no toll was taken on 
the firft day, becaufe by the general rule of law the toll 
is only payable on the fale (a ) : but that does not edablifli 
the right of toll to the extent now claimed ; . for in thofe 
indances the bulk of the commodity had been once fub- 
mitted to the infpe£tion and corre£Iion of the market ; 
all the public benefit was received on the one hand, and 
on the other the fuU ufe of the market and dreets kcrpt 
in repair. Whereas here no part of the commodity has 
ever been pitched in the market, nor any part of it within 
its limits, except the fmall fample carried in the hand of 
the feller : the parties therefore have not had the benefit 
of the whole confideration for the toll. And the didinc- 
tion between the two cafes is fubdantlal, and not merely 
nominal, as if it had reded upon the greater or lefs fize 
of the bag which was exhibited as a fample. The evi- 
dence therefore did not warrant the finding of the fird 
fpecial ifTue for the defendant. But, 2dly, the king 
cannot grant a toll on corn fold by fample in the market. 
Toll is not of common right, nor incident to a market, 
nor can the king grant it after a market has been once 
eftablidied, without a valuable confideration (^}. The 
nature of this confideration does not extend lo, toll on 
fales by fample, without ever bringing the bulk within 
the market ; and uulefs the parties have the benefit of 

(«) % Infi, SSI* 

{b) lb, tiOj Hiddj V. WUtlbwJe^ Cr 9 , Eliz. 55S# 591. and Jli«or,474. 

the 
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the confideration^ the toll is not demandable of them (a). 1909. 

In the Tewkejbury cafe (^), Lord Ellenborough^ in deliver- 
ing the judgment of the Court| obferves upon the elTen- agai^ 
tial difference between toll for corn brought in bulk into Smith. 
the market and fold, and fuch as is only fold there by 
fample *, that in the latter cafe the correflion of the mar- 
ket at the time and place of fale is wholly loil to the 
buyer in point of benefit : he has no benefit from the 
previous view of the entire bulk expofed in the market- 
place ; nor the advantage in reduction of price, which 
frequently refults to the buyer from the feller’s dread of 
being obliged to carry back his commodity in bulk un- 
fold. It was on this ground probably that Powel J. faid, 
in Kerby v. Wichelow {c)y that the king cannot grant toll 
on goods not brought into the market ; which opinion is 
recognized by Lord C. B. Comyns (rf). And it was cofl- 
fidered by Lord Kenyon^ in Mofehy v. Pearfon (e), that the 
grant of toll for all goods fold in a market, ex vi termini 
imported that the goods fold were brought into the mar- 
ket and ready to be delivered to the purchafer ; and that 
if they were fold there by fample^ no toll would be de- 
mandable, but the remedy, if any, was by a 611 on on the 
cafe for felling there by fample, in fraud of the lord of the 
market : and fuch was the opinion of the Court in Blakey 
V. Dinfdali {/)* 

On the queflion whether a grant of toll on corn fold 
by fample, where the bulk was never brought into the 
market, were good or not. Lord ElUnborough C. J. and 

(a) Hajfurt v. x Ventr, 71. and i AW. 47. and Prideaux v. 

fPdrrte, a Lev^ 96. 

(i) 6 (f) 2 Lutzo, 1502. 

C^) S Com. Dig, 519, Toll>£. (r) ^ Tierm JRf/, I0J» 

(/) CflW/, 66x, 


JO 
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the reft of the Court declined giving any opinion at pte« 
fent ; his lordlbip faying that the queftion was on the 
record, and mights be difeufled in another (hape. And 
at prefent they were only to confider whether the evi- 
dence had been properly received at the trial. Another 
objeftion was alfo infifted upon by the plaintiff’s counfel^ 
that the alleged confideration for the toll in the firft fpe« 
cial plea was the repair of the corn- market and tihir 
highways and ftreets in the city, for the more convenient 
bringing of the grain into the city to be fold there; but 
the claim of toll in this inftance was for a fale, by fample^ 
of corn afterwards brought into the city^ (generally) to be 
delivered to the buyer ; which might refer to any part of 
the city, and might therefore include a delivery in a part ’ 
of the city which the corporation were not bound to 
repair; and therefore the prefeription was ill laid, ac- 
cording to the cafe of Trueman v. Walgham (o). But the 
Court faid that this obje£l;ion alfo was upon the record. 

Lord Ellenborough C. J. Without fuggefting any 
opinion upon the queftions which appear upon the re- 
cord, I (hall confine myfelf to the only queftion for our 
confideration upon the prefent rule, whether the evidence 
received at the trial were competent to be fubmitted to 
the jury in proof of the allegations contained in the firft 
fpecial plea. In that plea an immemorial right of toll is 
claimed by the corporation for corn fold in their market . 
by fample, and afterwards brought into the city to be de- 
livered to the buyer. This claim is not made fpecifically 
as a claim of a market toll ; becaufe it is ftated that they 
have immemorially repaired a certain place in the city 
called the corn market, and othej highways and ftreeta 
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in the city for the more convenient bringing of the grain 
to 1be fold there ; and that by reafon of the premifes they 
have immemorially taken the toil claimed by them. This 
may apply to a claim of toll thorough^ and is not confined 
to a mere market toll. The only queftion now is, whe- 
ther upon this claim fo dated the jury might fairly prefume 
from the evidence laid before them that the corporation 
had a prefcriptive grant of fuch a toll. Sales by /ample 
mud be as old as commerce itfelf ; and in the cafe of 
bulky commodities like corn, the convenience of mankind 
mud at all times have required an exhibition of them by 
fample in fome manner or other ; but fales by fample in 
a market, where the bulk of the commodity is never 
brought into the market at all, may be of modern intro- 
duQion. If the grant were of toll on all fales in the 
market generally, that might be taken to include fales 
quovis modo, by fample or otherwife. But what is the 
evidence of fales by fample on which toll has been taken? 
It appears that from about 1764 the pradice of felling 
by fample in the manner now uied grew to be very gene- 
ral *, but before that, and as long back as any witncdes 
could remember, there were occafional indances of fales 
by fingle bags in a fubfequent market on which toll was 
taken, where the bulk of the commodity had been brought 
into the market on a prior day, and remaining there un- 
fold had been removed into other parts of the city. Now 
though that would not prove the taking of toll on fales by 
fample of things aftervsards brought into the city j yet 
dill it would be evidence of fales ly fample. The fad of 
fuch fales was notorious : but whether in every indance 
of that kind, the bulk of the commodity had adually be- 
fore been pitched itr the market on a prior market day 
might not be fo certain, though the witnelTes might be- 
lieve 
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lieve th«t it had : but for abo?e forty years back| it is 
agreed that fuch fates had tak’^n place without any exhi- 
bition of the commodity in bulk in the market, on which 
toll had been taken. Then taking the whole of this evi- 
dence together, can we fay that it was not competent 
evidence to be left to the jury, (for that is the only qiief- 
tion now,) to prefame that the pra£lice of taking toll on 
fuch fales had prevailed immemorially. And the jury 
having found in favour of the prefcription as laid in the 
plea, I fee no ground for difturbing the verdi£i. What 
the efie£l: of fuch finding may be, as to the queftions 
which arife upon the record, I give no opinion. 

Le Blanc J. I thought at the trial that the evidence 
was fufficient to go to the jury upon the prefcription, and 
my opinion (till remains the fame. 

Bayley J, This was proper evidence to be left to the 
jury. The plaintiff had in tfjith all the benefit of the 
market and of the repair ^ the (Ireets fuffained by the 
corporation. The pradice, as it now prevails, is admitted 
to have cxifted for above 40 years; and therefore the 
queffion does not left now on the fame ground that it 
did in the year 1764: for after an a'cquiefcence for fo 
many years by thofc perfons who were interefted in rc- 
fifting the claim if it had been conGdered to be unfounded 
at ihc time, the jury might with more reafon prefume 
that there did cxiff a like ufage before that time, tliough 
not known to the particular witnefles who were exa- 
mined. Former inftances of this fort might have been 
Temembered and known to the jury, that after perfons 
had brought part of their com into the market and folil 
it therci they had contra^ed'^ there to feU a larger quan- 
tity 
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titjr of the fame kind, and for which, upon its being after- i8o^« 

wards driven tlirough the ftreets and delivered in the city, "hITT* 

toll may have been claimed. This would properly be a agetnjt 
lale by fample, and if the claim of toll on the whole 
quantity had been fubmitted to, that would have war* 
ranted them in Ending the fafl of a preferiptive toll on 
fales by fample. 

Rule difeharged* 


The Kino agatnft The Inhabitants of Horwick. 


'^WO jufticcs by an order removed William and Mary Under a con- 
Walis^ and their children, from the townfhip of irfb^achcr^ 
Horwick to the townfliip of Heapy^ in the county of Lan* Jear^at * 
cafter: which order was quaftied by the Seffions, on Jervan^emT- 
appeal, fubjeft to the opinion of this Court on thefe 


fads. 

The pauper William Walls fomc years ago was hired 
as a bleacher and crofter for a year, at the wages of lax. 
a week, to ferve MefTrs. Alnfwortb and Booths whofe 
works are at Heapy, This was aH that paiTed at the time 
of hiring. He continued in fuch fervicc for the year; 
reCding in Heapy^ but not in his mailers’ houfe ; and was 


contiaCt for a 
year gained a 
fettle ment in 
the pari/h where 
he refjdcd, al- 
though by the 
pradticeof the 
manufatlory 
in which he 
was engaged, 
if hw hnilhed 
his appointed 
week's work, 
calculated a^fo 


employed to do the general crofter’s bufinefs. In thefe diy”fof>x d^ys, 
works each bleacher is direded by his mailers to get Up a rTiV of * 

certain number of pieces within the week. The talk fet thewetktodoas 

^ * he pleaicd, and 

is calculated at the rate of fo many pieces a day foir fit he aifo went 

days. The man is not (tinted to hours ; if he finilh his on 

work in Icfs than the time appointed, the reft of the time 


is his own, to do as he pleafes; if he do more than the 

appointed work^ he receive# for over work. Having without 

® «ny exprefs ax- 

Vot. X. Kk ncglcded cepiiun. 
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The King 
. sgainft 

The inhabitants 
of 

Horwicr. 


neglcAed his work in the week days, the pauper has oc- 
cafionally made up for his lofs of time by working on 
Sundays i but this was his own aft and deed. The pauper 
on Sundays went where he pleafed, without aiking his 
matter’s leave. Meflrs. Ainfworth and Booth never en- 


gaged or employed their bleachers to work on Sundays : 
they had nothing to do with them on Sunday. In refpeft 
of their fervants who were hired for other purpofes, they 
were occafionally put to work on Sundays^ but when they 
were fo, they were allowed fomething for it. The Seflions 
were of opinion that under thefe circumttances, and from 
the nature of the trade, the pauper was not under fuch 
control of his matters, that he could be confidered to 


have gained a fettlement in Heapy under fuch hiring and 
fervice. 


Tatesy in fupport of the order of Seflions, contended 
that this was not a hiring for a year; Sundays being in 
effeft excepted out of the contraft ; which brought this 
within the former cafes o{ Rex v. Macclesfield (g), Rex v. 
Kingsnvinford (f), and Rex v. North Nibley (r) ; in which 
latter the hiring, being << for five years, as a colt fliear- 
•man, to work 12 hours each day,” was confidered as an 
implied exception of the other la hours in each day, and 
the whole of Sundays. And he endeavoured to dittin- 
guifh this from the cafes of The King v. St. Agnes {d)^ and 
The King v. Birmingham (^), where the abfence of the 
fervanj!: from his work on holidays and Sundays iq the one 
cafe, and on other.occafions in the other, was protefted 
by the cuilom of the country. 

(a) Surn S.€» 4S*« W 4 *19- («) 5 ttey. rr. 

{d) Burr. S. C« 67X. («) Cedd. 77. and JOougt^ 


7 


Scarlett 



49 * 


. IN THE Forty-ninth Year of GEORGE IIL 


Scarlett contra was itopped by the Court. 


1809. 


Lord Ellenborough C. J. If the argument be puflied 
to the extremei there is not any contra£l of hiring in 
which there is not fome implied exception. The law of 
the land breaks in upon fuch contrails as thefe on the 
Sundays: and the mailer in this cafe had as much right 
to the fervice of the pauper for the whole year as the law 
of the land will allow of. The dillin£lion however is 
clear between this and the cafes relied on. Here is an 
exprefs hiring for a yeari and no exprefs exception in the 
contra£l of any part of the year. But this is an attempt 
to introduce an implied exception from the pra£lice of 
the particular houfe of manufadlure in which the fervant 
was engaged, though implied exceptions in the times 
of fervice by the cullom of the country have been held 
not to break in upon general contradls of hiring for the 
year. 

Per Curiam^ Order of Sellions quaflied. 


The Kiiro 

ThelLbiun^ 
. of 

Hoftwicx. 


The King againjl The Inhabitants of Oakley, 

PON an appeal agalnll an order of jultices removing 
John King and Mary his wife from Brill to Oakley, 
both in the county of Bucks, the Sedions confirmed the 
order) fubje£l to the opinion of this Court on thefe 
fa£ls. 

Thomas Haws about 38 years ago inclofed a piece of 
wafte land in the parilh of Brill, and built a cottage 
thereon, which he occupied till his death. By indenture, 
dated the jd of November 1795) he and his jGpui Thomas 
demifed the cottage to James Haws for a term of 500 
E k 2 years. 


Feb. Ift. 

A guardian in 
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bf way of mortgage, for fecuring ao 4 and Intertft# 
which yet remaips unfatU&cd. Thomas^ the fon, after-* 
wttfds married the paaper Mary^ and refided in the cot-* 
tagewith his father until June iSoi, when Thomas the 
father died inteftate ; leaving his faid fpn his heir at law, 
who continued torefide on the eftate till November in the 
fame year, when be died inteftate ; leaving the pauper 
Menry hi$ widow and four infant daughters, three of 
whom, at the time of the removal, were under 14 years 
of age# The widow continued, with her daughters, to 
refide on the faid eftate for more than 40 days (as it was 
afterwards sgreed) after the death of her hufband, before 
her eldeft daughter attained the age of 14 ; and in OHober 
t8o6 the widow intermarried with the pauper John King, 
wKofe legal fettlement was in the paridi of Oakley^ and 
who) together with his faid wife and her children, refivled 
on the faid eftate from the time of the faid marriage to 
the time of the removal# The eftate at the time of the 
removal was of a lefs annual value than lo/. It was ad- 
mitted by the counftl for the appellants, that Mary King 
had gained no fettlement by any right of dower in the 
faid eftate. The queftions intended to be fubmitted to 
the Court were, firft, whether John and Mary King^ or 
either of them, gained a fettlement by their refpedrive 
refidence on the eftate as above Rated ? Secondly, Whe- 
ther Mary King communicated any fettlement .gained by 
her refidence before her marriage to her hu{b;|nd John 
King ? Thirdly, Whether both,, or cither of them, were 
srremoveable at the time of the order of removal. 


The Attorney-General and BeJI^ in fupport of the order 
of Seffions, argued on the firft pointedly; that the wi- 
dow did not gain a fettlement by refiding for 40 days bn 

this 
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thi^ eflate guardian in focage to her childreiii the heirs 
of her deceafed huiband. They admitted that it was not 
iicceflary to the acquiring of a fettlemcnt by 40 days re- 
iidence oh an eftate, that the party ftiould have a bene- 
ficial intereft in it at the time ; as in the cafe of The 
King V. Stone (n), where an executor who held in truft 
for the widow during her life gained a fcttjement by fuch 
refidence. But they faid it was neccflary to confer a fct- 
tlement by refidence on a party*8 own rilate that he 
(liould have either a legal or a beneficial intered in it : 
and they denied that a guardian in focage had any legal 
intereft in the property of the ward or heir, or any right 
to refide upon it fuo jure, or otherwife than as the fervant 
or bailiff of the ward (^). A guardian iti focage takeS 
no intereft in the land, but is only to take the iflues and 
profits to the ufe of the heir, to whom he is to account 
at the age of 14 (e). Therefore he may be fworn for his 
ward (</)• And though fuch a guardian may leafe the 
ward’s land in his own name, yet that is by virtue of the 
power or authority conferred on him by law. And they 
diftinguiflied between the cafe of a guardian In focage 
and that of an executor or adminiftrator, the latter of 
whom takes the whole legal intereft in all real chattels^ 
and may maintain trefpafs for injuries to the land^ and 
recover the profits, if withheld, in their own names, as thp 
only owners whom the law recognizes i and, what is 
moft to the point, they may dtfpofe of ail the intereft at 
Jaw, and make a good title to a boni fide purchafer^ 
and in no cafe are they accountable at law to the bene* 
(icial owner for the profits of the eftate. But a guardian 

6 Term ^ ^9* 

. ) Ih. tU t. (iQ cm. Evid. 107. 
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s8oj>. inYocage is accountable at law to his ward in an a£lion 

' of account, and cannot make a title to a purchafer. 

The Kino 

Thclnhabiunu Taunton^ contra, was flopped by the Court. 

Oakist. 

Lord Ellenborough C. J. There is no doubt in 
this cafe but that the mother, who was guardian 
in focage to her daughters, had a right to ele£l 
whether (he would let the eftate or occupy it for their 
benefit : and unlefs (he let it, the law, which impofes the 
duty of a guardian upon her, would neceflarily proteft 
her in the perfonal occupation and fupcrintendnnce of it. 
The only difference which can be pointed out between 
the cafes of ah executor or adminiflrator and of a guardian 
in focage, in this refpe6l, is that the one is accountable for 
the profits by flatute, and the other at common law'. 
The law confiders a guardian in focage as entitled to the 
pofTeflion of the ward’s property, and incapable of being 
removed from it by any perfon. Such a guardian has not 
a mere office or authority, but an interefl in the ward’s 
ellate. It is laid down in Wade v. Baker ^ i Ld. Ray, 131. 
that he may maintain trefpafs and ejectment, avow for 
damage feafant, make admittance to copyhold, and leafe 
in his own name. He cannot indeed convey the property 
abfolutely as an executor ^or adminiflrator, becaufe the 
nature of the trufl: does not require it in the one cafe as 
it does in the other ; but he may difpofe of it during his 
goardianfhip, though accountable afterwards to the heir. 
The widow therefore had fuch jn interefl in the eftate as 
rendered her irremoveable from it. 

Grose J. The queflion is, Whether the widow was 
inemovirablc from this property for 40 days ? She had a 

right 
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right during her guardianfhip either to leafe or occupy 1809. 
the eftate j and if flic chofc to occupy it, flic was irre- xhc iCiwo 
moveable from it, as from her own, though liable to an- 

The Innabitants 

fwer afterwards to the wards for the profits. of 


Le Blanc J. The cafe, though new in circumllance, 
is not new in principle. It is governed by the deciflons 
which have taken place, that in order to make perfons 
irremoveable on account of having property in the parifli, 
it is not neceflary to have a beneficial intereft in it for 
themfelves, but it is fufiicient that they refide there for 
fome beneficial purpofe to another. Now a guardian in 
focage has a right to the pofleflion, and until flie leafes, 
it is for the interefl of the wards that (he fliould occupy 
the eflate, and there can be no right to remove her from 
it to their prejudice : as in the cafe of an adminiflrator, 
or of a foie next of kin even before adminiftration grant- 
ed, who has a right to refide on the leafehold property ; 
and fuch refidence for 40 days will give him a fettlement 
in the parifli. 

Bayley J. If a guardian in focage can malntaiqi 
trefpafs and ejedment in his own name, and avow for da- 
mage feafant on the land, this (hews that he has a right 
to occupy it. And this is confirmed by the old method 
of pleading by guardian in focage, which was that he 
entered as guardian into the tenement in queftion, and 
was poflefled. In like manner an adminiflrator has a 
right to the pofleflion of leafchold property, and is only 
accountable for the profits. 

Order of Seflions quaflied {a). 

(tf) Vide OJlftrH V. Cardin, Plvm. ^93. where the Court coniider that 
thi whit tfiati and inttreft of the lands ii in the guardian in focage, (which 
K k 4 mufl 
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muft be underftood during the guardianihip) to the uje of the infant. And 
ill BtdeU V. CtfifighUt yfttgb* iSs» he is faid to have an inter tf, and not 
merely a naked authority, (hough it be an intejrelt joined with a truft fpf 
his ward. 


The King againjl The Inhabitants qf Stoj^E’* 
upon-Trent. 


^WO juftices by their order removed Richard and 
Elizabeth Sheldon and their three children by name, 
from Stoke-upon-Trent to Norton-on- the-Moors in the coun- 
ty of Stafford* The Seflions, on appeal, quaflied the 
order \ fubje£t to the opinion of this Court on ihefe 
faftst 


The pauper Richard Sheldon^ being legally fettled elfe- 
where, about feven years agO| under a verbal agreement, 
rented and paid for the hire or privilege of milking two 
cows belonging to Mr. Repton the fum of 6d, a week 
each cow, for forty fucccllive weeks. Th^ tvyo cows 
were by the terms of the agreement to be depaftured by 
Mr. Repton on his farm at Norton-on -the- Moors y in com- 
mon with his other cows ; and were in fa£l depallured 
(Oil fuch of the lands belonging to the farm as Mr. Repton 
thought proper, in common with his other cattle. The 
pauper never went on the' lands to fetch them*, but they 
were regularly brought up with Mr. Repton*^ other cows 
to the fold yard, and there milked by the pauper and his 
family. During the tim^ the pauper fo rented the faid 
cows he refided in the pariQi of Norton-on-the* Mqorsy at a 

s 

cottage for which he paid Qfty fitillings a year: and the 
depafturing of the two cows for the time aforefaid on 
the lands of Mr. Repttn was, together with the cottage, 
worth more than ten pounds a year. The queftion was, 

whether 
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wKether the pauper gained a fettlement in Norton^on^thi- 
Motnrs by hid renting of the cottage and of the cows as 
above (tated. 

Clifford and Peale^ in fupport of the order of SeflionSi 
faid that this was no more than a perfonal contract for the 
hire and privilege of milking two cows, and no tenement, 
which mud lie in tenure and relate to land. The rule 
of law as laid down in The King v. Lockerly[a\ that an 
agreement for the ufe and feeding of cows is no tenement 
within the is corredl : the error of that cafe lies in 
the mifappHcation of that rule to the fadis of it ; for there 
the dairyman took not only the cows and their feeding, 
but alfo the dwelling-houfe and the after^math of part of 
the ground, &c. and in (hort the whole dairy farm. 
And in Rex v. Whixley (i), Bullet^* faid that the beft 
reafon for that decifion feemed to be that part of it where 
the Court held that it was not a leafe of land, or any 
thing out of land s for it was only a right to the milk of 
the cows. And in Rex v. ^toke (c) the taking of hay, 
grafs-and after-mach was held to confer a fettlement, be- 
cauf^ the land was intended to pafs. In The King v. 
Piddletrentide {d)f in which Rex v. Locherly was over- 
ruled, the fpecific fubje£l; of letting was a dairy^ which 
in dairy countries means the land itfelf on which the cows 
are fed, as well as the ufe of the cows \ and the leflee 
had alfo the liberty of cutting furze on the farm for the 
ufe of the dairy \ he had alfo a rabbit warren, and a 
houfe on it to keep the nets in : fo that he.had evidently 
an intereft in the foil beyond the mere ufe and feeding of 
^e cattle. And Buller J. there ftated the true queltioa 
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I 

to be^ \vhether it were a contrafl to receive profits out 
of land.” Next came The King v. Tolpuddle{a\ where by 
the terms of the contrafl: the pauper was to have the 
exclv/tve right of feeding the dairy cows in certain clofes 
for part of the year. He was alfo to have a dwelling* 
houfe on the farmi and the right of cutting fuel for the 
ufe of the dairy. There v/as a cleat intcreft taken in the 
land. Lord Kenton laid (trefs on the pauper’s having for a 
part of the year the exclufive right to the pallurage of the 
grounds to be taken by the mouths of the cattle. AJb* 
burjl J. obferved^ that the pauper had the feparate pofief* 
fioii of a houfe, and that he rented not merel/the milk of 
the cows, but the cows themftlves, and the land under 
certain qualifications ; for he had a right in certain clofes 
even to the excluGon of the farmer himfelf. And Bullet J. 
faid that he had an interefl: in the land : and he alfo re« 
lied on the pauper’s exclufive poflefiion of particular 
grounds during part of the year. It is true that in The 
King V. HoUlngton {b) the pauper was holden to gain a 
fetdcment by renting the pallurage of two cows in a cer- 
tain clofe for a part of the year, though his cows had not 
the exclufive feeding of it; but there the cows wese the 
pauper’s own; which was relied on by Mr. JufticeLaTO- 
rence^ as falling within the words of Lord Kenyon in the 
cafe of Fiddletreniide^ that it was a contrad for the 
pernancy of the profits of the land by the mouths of the 
cattle.” And Lord Ellenhorough compared it to the taking 
of a common in grofs, which had been determined to con- 
fer a fettlemcnt in Rex v. Derfwgham (c). In Rex v. 
Minworlh (d) alfo the pauper had the exclufive poflcilion 
of the land on which the dairy cows were agreed to be 

t 

' .(4) 4 7 erm Sif. 6;i. (I) 3 ttfi, 113. 
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depaftured \ but there no fcttlement was gained, becaufe 
the annual value of the land W4S not lo/. This fpecies 
of contra£l for the run of cattle in the pafture of another 
was held to be no tenement in The King v. Hammer- 
fmith {a) ; (for having the privilege of feeding there for 
nothing could make no difference in that refpedl;} becaufe 
it conferred no iiAereft in the land. If a contraA for 
taking the milk of cows will confer a fcttlement, becaufe 
the cattle muft neceflarily feed on the land in the mean 
time, the fame confequrnce may be purfued to a contraft 
for taking all the cheefe of a farm made during a certain 
period. In Laneajhire^ geefe are kept in large flocks for 
the fake, in part, of their feathers, and are turned out 
into the (lubbles for a certain period \ and a contraA for 
taking all the feathers of the geefe while kept there 
would, by the fame rule, be a taking of a tenement. 
Here the gift of the contra£I is fpecifically for the hire 
and privilege of milking the cows of another for a cer« 
tain period : the place and manner of their feeding are 
collateral to fuch contradl, and fuch as the owner would 
have provided for the fake of his own cattle in order to 
make their milk moft produflive, if he had milked them 
on his own account. The cows were to be depaftured 
in common with the owner’s own cattle tvherever he 
pleafed on his farm ; and the pauper had no other con* 
trol over them than the privilege of milking them. It 
was faid by Lawrence J. in Ren v. Dijbury (^}, that 
a contra.^ to feed cows generally, under which they 
might be fed with green tares bought in the n^arket, 
would not be a tenement. 


1809. 

The King 

The Inhabicants 
of 

Stoke-ufok* 

Trent. 


Puller and Petitf contrii. were ftopped by the Cpurt. 

fa) 8 T erm Ryf, 450. note. (i) 43 G, 3. i Man, 506. 

Lord 
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i8op. Xord Ellemborottgr C. J. /There is no folid diftine* 
The Kims between this and the ca(b of HoUingten. Thefe the 

Theini^unu hired the depafturing of his own cows 

of in common with the cattle of the owner in certain land s 

^TOXS-VPON- 

7simt. here he hired the cows themfelres, which for this pur« 
pofe are the fame as his own, together with their depaf- 
tilting in common with the owherV Aher cattle, upon 
a certain farm ; all included in one contraA. If the cows 
here had been the pauper’s own, this cafe would have been 
identically the fame as the former ; but that fa£l: was no 
material ingredient in the former cafe ; for the cows are 
his own for the time that be hires them ; and in feme of 
the other cafes where fettlements were obtained under 
CohtraOs of this kind, the cows were hired as well as 
their feeding. Therefore, without going at large into 
the general quellion which was agitated iu chofe cafes, I 
think that, confidently with the decifions, this muft be 
deemed to be the taking of a tenement* 

Gros£ J. It is too late now to unfettle the law which 
has been eftablilhed by former decifions. It is faid that 
this is only a contra^ for a right to milk cows ; but it 
is more ; for it is a contra£l to take the milk of cows to 
be depaftured on a certain farm ; which is purchafing pro 
tinto the intereft in tbofe paftures on which the cows 
were to be fed. And this falls within the former deci- 
fions on the tenting of dairies. 

Le Bianc j. It is only the words ufed in ftatingithis 
cafe which make kny.real difference between it and fbN 
mer cafes \ but it falls within the fame principle. The 
only difference between thi^ 'and The King v. Piddletren^ 
tide is that there itwa^ dated to .be the renting of a 
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dairy f which is only a contraA for Ac hire and privilege 
of m^ing cows, which, daring the time, are to be de- 
paftured On the owner’s lands. But there the cows were , . 

1 he Jnhabitai^tt 

to feed in particular grounds at particular feafons of the of 
year; and here they were to be depallured on the farm ’ 
in common with the owner’s other cattle« In The King 
v« Tolpuddle the si||reement waSf as here^ for the owner’s 
cows at fo much a*head y and though they were to have 
the exclttfive pafturage of certain grounds during part of 
the year^ yet that has fince been held to make no dif- 
ference. “ If,” faid Lord Kenyon in the latter cafe, ** the 
cattle had been the pauper’s own, and he had rented the 
feeding of them, that would have been unqueftionably 
a tenement ; like the taking of the pafturc, the hay, and 
aftermath i and I think that tbefe were the pauper’s for a 
certain period, &c. ; and this was not the lefs a taking 
of a tenement, becaufe the pauper could only enjoy the 
land in a particular mode.” The fame reafoning will 
apply to this cafe. In The King v. Minworth^ there was 
no doubt made but that the contrail was for the taking . 
of a tenement ; but the value of the land on which the 
two cows were to be depaftured did not amount to lo/. 
a year, and therefore no fettlement was gained. Now 
here the pauper contraSed for the milking of two fpecific 
COW'S (not any two cows) wSicb were to be depallured 
on the farm of the owner together with his other cattle \ 
the value of which pafturage, together with the cottage 
rented by the pauper during the fame time, amounted to 
more than lo/. a- year. Then it was decided; in The 
King's. Hollingten^ that hiring the feeding 6f qpws.for a 
certain time, in common with the cattle of the owner of 
the pafturc in which they arc to be fed, U a taking of a 

tenc*. 
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tenement. This then is the fame as if the pauper had 
hired the cows at fo much, and the pafture for Ceding 
them at fo much more, though the two fums are com- 
pounded in one. And it being found here that the value 
of the padurage, together with the cottage, amounted to 
lo/. a-year, the pauper gained a fettleinent. 

Batlet J. This is a hiiing of two cows, with the 
right of having them depadured on lands in the parifh. 
The cafes of PiddUtrentide and Tolpuddle determined 
that it was not neceflary that the cows (hould be the 
pauper’s own ; and the cafe of HoUington determined 
that the pauper need not have the right to the padurSge 
exclufive of the cattle of other perfons. Thofe three 
cafes, therefore, have decided the prefent. The agree- 
ment here was that the owner (hould depqfture the cows 
upon his farm in the pariflh ; which mud mean that they 
were to be fed on the padure growing on the land : if, 
therefore, he had fed them in any other way, it would 
have been a breach of his contrafl. 

Order of SelTions qualhed* 
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Meredith and Others againft Meredith and 
Another. 

(^HARLES NEWCOMB being feifed in fee of the Under a dcvife 

eltates in queftion in Herefirdjbtre^ by his will dated tenements bj 

the 8th of November 1 ydoj duly executed and attefted, lifr^yrovlSed 

devifed (inter alia) as follows : ** Alfo I give and devife [io*whom and*^ 

** to my daughter Hannah Newcomb the tenements called 

** Llitton^ in the pari flies of Difeoxd and PreJleisjne in the inheri- 

^ ^ O tanccot’the pre- 

” county oi Hereford. &c. and the tenement called the mifeswerem- 
^ , , tended if H. 

" Bower in the parifti of Kington in the faid county, with (houid die with- 

** all the lands, &c. thereunto refpedlively belonging ; 

“ to hold unto my find daughter Hannah during her na- eftaie,*^tben the 

“ tural life, without impeachment of wafte. Provided, teftator devifed 

** that if my fon Spencer Newcomb^ and my daughter Ann the faid eftatc 

** the wife of John Meredith^ to whom and to whofe chiU called, &c. to 

** dren I intend the reverfton and inheritance of the /aid their 

lands and premifes upon the eflatefor life of my faid daugh^ aHkeVand^m* 

** ter Hannah being determined^ in cafe Hannah Jlsall die 

•* without ilTue of her body lawfully begotten^ flrall be minded moiety imio 
^ and among the 

** to pay the faid Hannah toco/, as and for a conQdera- children of tho 

tion for her eftate for life in the faid premifes ; then thei^r'heirs"^ 

and on full payment thereof I give and devife all and 

Angular the faid eftate and premifes, called Llition^ and 

Bower, hereinbefore mentioned and intended to vided 

Jhjulddieinpof^ 
JcJfm of the pff 

mfts fingle and without ifliie, then he gave the faid eftates and premifes to H and A, and to 
the ijfue of their bodies lenufuUy hegt.tten, or to le begotten^ and their htirs, as tenants in common as , 
ArouESAiD} held that the words as aforejmd drew down to die fecond claufc the limitations 
of the hrfi, and /hewed that the ren.itor meant that S. and A, and their children /hould take the 
fameeftates on //. dying in po/Tc/Tion witliout i/Tue, as they would have done if the loco/. had 
been paid ; and held alfo, that a younger child of A, horn after the death of the tcAator and 
before the death of // , or of £ (who died without iflbe) was entitled to fliare in the moieties 
both ot S. and of A.i and that theclde/t fon of was alib entitled to /hare in both moieties, 
though he died before A>\ and on his death his /hare in £.'s moiety defeended immediately to 
his next brother and heir at law, as did i^lfo his /hare in >f.*s moiety, on her death after him. 

“ be 
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fi be deviled to my faid daughter for her life, as afore^ 
faid, and every part 2 lnd parcel thereof, to my faid fon 
Spencer Newcomb and Ann Meredith my daughter, 
during their natural lives ; the profits whereof to be 
equally divided between them, (hare and (hare alike. 
And from and after the deceafe of the fird of them fo 
^ dying, I give and devlfe the moiety part or (hare of him 
« or her, fo dying, unto and among the child or chil- 
** dren of him or her fo dying, and his her or their 
** heirs i remaining part or (hare to the furvivor of them, 
** the faid Spencer and Ann^ and his or her ilTue lawfully 
•• begotten, equally to be divided between them (hare 
and (hare alike. And in cafe my faid fon Speyer (hall 
not,marry and have ififue, then 1 give and devife his 
moiety of all and fingular the faid lands, &c. after his 
life, and the reverfion and inheritance thereof, unto and 
amongft the child or children of my faid daughter Ann, 
by yohn Meredith her hufband begotten or to be begot- 
ten, and his and their heirs for ever, to be equally di- 
** vided between them, as tenants in common, and not as 
joint tenants. Provided, that if my faid daughter 
Hannah iliall die in poiTefiion of the faid premifes Tingle 
« and unmarried, and without any lawful ififue of her 
cc body ; then I give and devife the faid eftates and pre- 
mifes called Llitton and the Bower to my fon Spencer 
and my daughter Ann, and to the iflue of their bodies 
<< lawfully begotten or to be begotten, and their heirs, to 
take as tenants in common and not as joint tenants, as 
** aforefaid. But if my daughter Hannah (hall marry and 
have ififue ; then I do hereby revoke the devife herein* 
before made to her for life, as aforefaid, and all and 
every the limitations made thereupon ; and I do give 
and devife all and fingular the faid efiates and premifes 

«to 
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to her the faid Hannah Newcomb and the heirs of her 
body lawfully liTuing for eTer» any thing herein con- 
** tained to thc^ contrary thereof in any wife notwith- 
« ftanding ” 

The teftator died fome time after making his will; 
leaving Spencer Newcomb his only fon, and his two daugh- 
terS| Hannah Newcomb^ and jinn Meredith^ and John 
Meredith fince deceafed, the defendant Thomas Meredith^ 
and the plaintiffs Charles Meredith^ and William Meredith^ 
and Edward Meredith^ the then five only children of his 
daughter Ann Meredith, him furviving. And after the 
teftator’s death, but during Spencer Newcomb*s lifetime^ 
Ann Meredith had only one other child by her hufband. 
Spencer Newcomb and Ann Meredith did not pay Hannah 
Newcomb the loooL in the will mentioned for her life 


1809. 

Mcridith 

againfi, 

MmipiTiU' 


eftate; and Hannah Neiucomb upon the teftator^s death 
entered into the pofleffion of the faid eftateSi and conti- , 
nued fo till her death. Spencer Newcomb died in 1767^ 


unmarried and intettate ; leaving Hannah Newcomb and 
Ann Meredith his co-heireffes, and c'b-heireffes of the 
teftaior. Hannah Newcomb died in 1783, unmarried and 
inteftate ; leaving Ann Meredith her filler and heirrfs 
her furviving ; whofe eldeft fon John Meredith died in 
1787, inteftate and unmarried; leaving his next brother 
Thomas Meredith his heir at law ; which Thomas is now 


the heir at law of the teftator Charles Newcomb, and of 


Spencer Newcomb and Hannah Newcombs Ann Meredith 
died in 1800, inteftate; leaving Thomas her then eldeft 
fon, and Charles, William, and Edward Meredith, and 
Spencer Newcomb Meredith, her only other children her 
furviving, and who are all now living. John Meredith^ 
the hulband of Ann, furvived her, but is. fi.nce dead. 
Charles, W^tUiam, and Edward Meredith, exhibited their 
VoLt X* LI hUl 
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bill ia Chancery againft Thofnas Meredith and S. N, Me* 
rediths praying that the fliares and proportions belonging 
to the plaintiffs and defendants in the faid devifed eftates 
might be afcertained and fettled » and that a partition of 
them be made accordingly under the decree of that Court : 
to which bill the defendants appeared and put in their 
anfwer ; and on the hearing of the caufci the Mafter of 
the Rolls direfiied this cafe to be ftated for the opinion 
of this Court, upon the following queffion : What (hares 
and interefts Thomas^ Charles^ William^ Edward^ and 
Spencer Newcomb Meredith^ the children of Ann Mere* 
diih^ took and are now entitled to^ in the eftates in quef^ 
tion> under the will of Charles Newcomb f 

Wetherell for the plaintiffs contended, that the fecond 
claufe or provlfo in the will, which applies to Hannah 
NewcomV% dying in poffeflion of the eftates, muft be 
coupled with the fir ft claufe, and particularly by reafon 
of the words as aforefaid which are ufed at the end of the 
fecond claufe : and that the teftator intended by the fecond 
claufe that Spencer Newcomb and Ann Meredith rcfpec*- 
' lively, and their children, (hould take the fame interefts 
in the event of Hannah NewcomFs dying in poffeiTion, as 
are exprefied in the (irft claufe in the event of the looo/. 
being paid to her* And confequently that under the 
limitations exprefled in the (irft claufe Spencer Newcomb 
and Ann Meredith took eftates for life, as tenants in com- 
mon, with remainders to their refpe£live children as te- 
nants in common in fee of a moiety } with a remainder 
over of Spencer NewcomV^ moiety on failure of his chil* 
dren to the children of Ann Meredith as tenants in com- 
moq in fee. According to which conftruQioo, in the 
events which have happened, Thomas Meredith in his own 

7 original 
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original righti and as^ heir of his brother John (if John 
were entitled to (hare}» is now entitled to 2*6ihs of each 
moiety in fee, and each of the other children is entitled 
to i«6th in each moiety in fee. But if John were not 
entitled) then they would all (hare equally. As grounds 
for this conftrudtion he urged, ift, the words of relation 
{as aforefaid) in ^hc fecond claufe to the fiift, which 
could only refer to the limitations to the fame parties, 
and for the fame edates, in the event of Hannah Ntw^ 
comb*% dying in polTelTion, as if (lie had been bought out 
by what the tedator deemed an equivalent for her life 
cftate ; and a devife may be as efFe^lual by words of re- 
lation as by exprefs words ; as in Lijle v. Gray (a), Low 
V. Davie/{b)y and other cafes. 2dly, Every word of the 
will by this condruftion will have its cfFeft, aftd there 
will be no contraciidiioii between the two claufes. 3dly, 
The probability of the tedator's intention is in favour of 
It, becaufe this condruflion accords with his general in- 
tent before exprtflcd in the (Ird claufe : and this abfur- 
dity would follow from a diderent condrudlion, that if 
the parents chofe to pay the looo/., the children would take 
immediate veded remainders in fee after the life cdatcs of 
the parents *, but if the parents did not pay the money, 
they themfelves would take a greater edate, and the chil- 
dren would take no intered but what their parents might 
deprive them of. He next fubmittcd whether Thomas the 
brother and heir of John Meredith was entitled to‘ 'johrf% 
(hare, John having died before his mother and before the 
period of divilion. But he admitted that 5. N. Meredith 
the younged fon of Ann Meredith was entitled to (hare 
with the other children, though born after the death of 
the tedator, being born before the period of divilion ar<f 

{h) Bay. 1561 . 
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Tivcd 5 and cited EUifon v. Airey (a). John Meredith the 
fon of Ann was living at the death of the teftatoF) and of 
his uncle Spmeer Niwcomb^ and of his aunt Hannah^ but 
died before his mother: and there may feem to be an in- 
confiilrncy in letting in children born at any time before 
the period of divifioni and yet retaining in thofe who die 
before that period, whofe (hares are thus liable to be al- 
tered after their deaths : but though the (hare may be 
veiled in interell, yet it need not be veiled in quantity, 
but be liable in this refped^ to be varied by letting in after- 
born children. In Baldwin v. Karver{b\ though the 
grandchildren were all living at the time of tho dillribu- 
tion, and therefore this quellion did not necciTirily arife, 
yet it feems by the certificate that the Court meant to 
fay, that being alive at the time of diflribution was nc> 
ctlTiry to enable them to take. 

Ablotti on behalf of the defendant Th'^mas Meredith^ 
fubmitted that as the looo/. was not paid to Hannah 
Newcomb^ the limitation contained in the firfl provifo of 
the will did not take effefl at all, but gave way to the 
other diflinfl limitation in the fecond provifo ; under 
which Spencer Newcomb and Ann Meredith (the fon and 
daughter of the teftator) were entitled in remainder, after 
Hannah's death, tb feveral ellates for life, in undivided 
moieties, with feveral remainders to thelf refpe£live 
children, as tenants in common in fee of the parent’s 
moiety; and Spencer Newcomb never having had any 
children, the defendant Thomas Meredith \s now entitled 
to the whole of his moiety, as his heir at law, and alfo to 
2-6ths of Ann's moiety. Or: hat at any rate, under this 
llmitationi Spencer and Anm were each entitled taan eftate 

(^) Cewp» 309 . 
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taU In a moiety, and that Thomas Meredith is now entitled 
to one moiety in fee and Co the ocher moiety in tail. He 
fug^edcd that in the events which had happened, of Hats* 
nah\ being permitted to remain in pofleflion till her death, 
and Spencer*^ without iffue, the tedator nii^L^htbave 

confidered that it was fufTicient to let the younger chil- 
dren of Ann fhare in her moiety, and leave the oth:r 
moiety to go to the eldtil fon and heir : although if Ann 
and Spencer agreed to buy out the life eftatc of Hannah^ 
who was the firft objefl: of the teftator’s bounty, the 
edace fliould go in moieties refpedlively to all their chil- 
dren. The fecond claufe, he contended, had no relation 
to the firft, except as the words as aforefaid might be 
conftrued to mean that Spencer Nenveomb and Ann Mere-* 
dith and their refpeftive children were to take (if at all) 
as tenants in common of their refpc£llve moieties : all 
beyond that is mere conj vfture. If Hannah had iflue, the 
teftator revoked all his former devifes to the others ; and 
though Spencer and Ann had bought out Hannah^ yet if 
(lie had iflue afterwards, it could only have concluded her 
life eftate, but not the intereft of her children. If l)c 
had intended that the fame confequence fliould enfue in 
both the events, he would have provided for it in one 
claufe, “ if Hannah ihall die Angle and without iflue, 
or, ** \l Spenceri 3 Lii& Ann fhall pay her looo/., then I 
devife,^ &c. 

Lord Ellenborough C. J. If the words of reference 
«« as afore/aid^^ meant any thing, they muft have the 
meaning which the plaintiffs’ counfcl have given to them: 
and no found reafon can be fuggefted^why the teftator 
(hould have intended to make a difiference in the eftates 
which the children were to takci whether the parents 
L 1 3 bought 
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bought out Honriah or not:* and if they did buy her out, 
he does not dcvife over merely her life cftate, but “ all 
and fingular the fatd efiate and premifes called Llitton and 

Bower, &c. Then the words as aforefaid in the latter 
claufe necefTarily draw down and incorporate the words 
in the former claufe : bis fon Speticcr and his daughter 
Ann and their iflue, &c. are to take, in the event of 
Hannah dying in poiTiflion unmarried ^nd without ilFue, 
as tenants in common as aforefaid. To fay that tbefe latter 
words only meant that they were to t.ike as tenants in 
common in their refpe£live moieties, is to give no mean* 
ing to the words as aforefaid^ but to make them a mere 
ufelefs repetition : but it is always deHreable, if poflTible, 
to give eiFe£t to all the words of a will, and particularly 
when it enables the Court to give a uniform and coti- 
fiftent fenfc to the whole will. Then, on the death of 
Spencer^ John^s intereft was verted, and went on his 
death to his brother Thomas. We will certify our 
opinions. 

Afterwards the following certificate was fent to his 
Honor. 

This cafe has been argued before us by counfel : we 
have confidered it, and are of opinion that upon the 
true conftrudion of this will Spencer Newcomb and Ann 
Meredith, refpefllvely, and their children, were to take' 
the fame eftates upon Hannah Newcombs dying without 
iflue, as they would have done had the 1000/. been 
paid : and confequently that Thomas Meredith is 
entitled to one fixth part in the abovementioned eftates 
as heir to his brother fohn Meredith in fee : that he is 
entitled to one other (ixth in fee in his own right : that 
Charles Meredith^ VTtlRam Meredith, Edward Meredith, 

and 
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and spencer Newcomb Meredith^ are entitled to one (ixth 
each in fee: and that the faid parties are^ tenants in 
common^ and not joint tenants. 

Ellenborough. 
N. Grose. 

S. Lb Blanc. 

J. Bayley. 


The King againji Mitchell. 

was an information in nature of a quo war- 
ranto againd the defendanti for ufurping the oflice 
of a common councilman of the city of Norwich ; to 
which he pleaded (inter alia) that by charter of the 2ift 
of 5 Hen, 5. the king granted that the citizens and 
commonalty of the city (hould annually e1e£t 60 of the 
citizens for the common council out of the four wards 
of the city ; and that the citizens inhabiting In the ward 
of Wymer (hould, on a certain day after Fajfion Sunday^ 
be at the Guildhall^ and they, or the major part, (hould 
ele£i 20 difcreet and fufficient perfons of the ward to be 
common councilmen for the year enfuing. And that by 
flat. 3 Geo, 2. it was enacted that for the future no more 
than 3 common councilmen of each great ward (hould 
be yearly elcfled .by the freemen of each great ward. 
That on the 18th of March 1807 the citizens of the 
ward of Wymer were convened to elect 3 common count 
oilmen ; and chat the defendant and feveral others were 
candidates. That the numbers at the eledtion were, fur 
Forjler 255 ; for the defendant 229 j for Staff 227 ; for 
ProSlor 226 ; See, and that the defendant was declared 
duly eledted, and took the oaths, and was admitted intq 
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1809. the office. The profecutor replied that the defendant 
" ' r was not duly eleflcd. At the trial before the Lord Ch. 

. TiwKiNO ... 

^ againfi Juftice of C. jB. ; it being underftood between the parties 
that the validity of MitchelPs ele£lion depended upon the 
votes of 4 freemen of the ward of Wywer^ named JeJfopf 
LiicaSj Funnel^ and Emms^ wliofe votes were objefled to 
on the ground that they were not inhabitants within the 
ward ftx calendar months before the eleElion^ according to 
the oath required to be taken by the (lat. 3 Geo* 2. } the 
council for the defendant proceeded to examine witnelTcs 
to prove the inhabitancy of thofe 4 perfons. id, 
proved that he was a fubftitute in the Norfolk militia for 
3 years and a half before the eleflion, rented a houfe in 
Wymer ward at the rent of 2/. 1 2x. a-year, in which his 
wife and child continued to live all the time^ and whi- 
ther he repaired many times after he went into the mi- 
litia. He was at home there on furlough for 22 days 
about the beginning of 1806; and went there again on 
the 14th of OBoher i8c6, and (laid fix weeks; and again 
at Chriflmas 1807, when he continued there 15 days, 
and returned there again on the 25th of February 1807, 
and ftaid till the 23d of March* On the i8th of the 
fame month the eleflion took place. During all thefe 
times he dwelt at his own houfe.. He alfo attended the 
eleftion at Norwich for members to ferve in parliament 
in November i 8 o( 5 , and had his leave of abfence after- 
wards prolonged. The houfe which he rented was not 
rated to the poor. 2. Lucas^ another freeman who voted 
for the defendant, was alfo a fubftitute in the Norfolk 
militia, and had been fo for 3 years before, during all 
which time he had a fmall houfe in Wymer ward, which 
he rented by the quarter, in which his wife and children 
continued to live. He went home 3 days before the 

eleflion 
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ele£tion in 1807, and {laid there 14 days. He was alfo , l809» 

there for 14 days on furlough about Cbri/Imas 1804, 
again after the Chnjlmas following for 21 days^ and again agahfi 
in D,ecember i8o6. He was again in Norwkh 4 days be- 
fore the ele£):ion in March 1807, and (laid 21 dayS| and 
again in November for 15. dayS| and again at the election 
in March i8c8 for 17 days. At all other times he con- 
tinued with his regiment 5 and when be was at Norwich 
he always lived with bis wife and children at his houfe. 

At the time of the cleflion in queflion, he came there for 
no other purpofe than to vote: and in October i8o5 he 
went there for the purpofe of voting at the then next 
general eleftion. The 3d voter, Fummly had a wife and 
chiidreni and had lived at different houfes in Wymer 
ward for 10 years; and had been a fubflitute in the mi- 
litia for 5 years from Auguji 1803. He went home to 
Ids family zt'ChriJlmas 1803, on furlough for 3 weeks, 
and at the following Chrijlmas for 15 days^ and for the 
like period at the beginning of 1806. He alfo hada. pafs 
for todays at the general cledion in iSoti, 

and a furlough for 15 days longer, and was again at 
home for 15 days at Chrijlmas 1806. He was at the 
clefliion in March 1807 on furlough for 12 or 14 days; 
and again at home at Chrijlmas 1807. His wife and 
family lived in his houfe during all the time, and he was at 
home with them on thefe occafions. Emms^ the 4th 
voter, was alfo a fubftitute in the Norfolk militia about 
5 years and a half before, and had a wife. In January 
1806, having before lived in Norwich^ he took a houfe 
in Wymer ward of the defendant at 38/. a-y£ar; and 
kept it for a year and a quarter. It was not rated to the 
poor. His wife lived in it till the 28th of February 1807, 
and then vrent to Colchejler to fee him for a few days, 

and 
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and had remained there ever fince. She left furniture in 
the houfe anj} brought away the key. Emms went to 
the eleftion in qucftton with a pafa ; arrived at Norwich 
3 or 4 days before the ele£tion» and rcfided at his father’s 
houfe in IVymer ward. After the eledion he took the 
furniture out of his houfe and carried it to his father’s. 
He remained in Norwich feme days after the elediion. 
He went to^Norwich with a pafs at the lime of the ge- 
neral ele£fion in November 18069 but was not in Norwich 
again till he came to vote for the defendant. During the 
period fpoken to by thefe witnelTesi it appeared that the 
regiment to which they belonged was quartered at 6V- 
chefieri and it was admitted that they had taken the oath 
preferibed by the a£t of the 3 Geo. 2. c. 8. after men- 
tioned. And evidence of ufage was ofFeredi that per- 
fons fo circumftanced had always been admitted to vote^ 
but this evidence was rcje£led by the Cliicf Juftice of 
C. J 5 . A vcrdiiSl was by confent taken for the Crown, 
with liberty for the defendant to move to fet it afide, in 
order that the opinion of the Court might be taken9 
whether under the flat. '^Geo. a. c. 8. the feveral perfons 
mentioned had a right to vote in the eledlion of the 
defendant. 


Mellon Serjt. (with whom were Dampier and Bef) ac^. 
cordingly moved in the lad term that the verdidl (hould 
be fet afide, and a verdidl entered for the defendant, on 
the ground that the afls regulating the conftitution and 
right of eledlton for corporate offices in Norwich^ which 
fpeaks of ittbabiiants^ mufl; be conftrued with reference to 
the general law refpedling inhabitancy *, and that thefe 
feveral voters were in that fenfe inhabitants of Norwich 
at the time of the election in queftion. 


•«The 
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The ftat. 3 Geo. 2. c. 8. for regulating eleAions in 
the city of Norwich enads (/ 3.) that lo cafe of any 
** ele^iion of any alderman or common councilman for 
the faid city, every perfon, (except fuch as are and 
(hall be placed in any of the hofpitals or workhoufes 
<< of the faid city, or are or (hall be prifoners for debt in 
<< the common gaol or other prifons of the faid city,) 
before, he is admitted to poll at fuch etcdion, (hall, in« 

<< (lead of the oath or affirmation required by the flat. 

gG. I. c. 9. take the following oath, &c. You do 
<< fwear that you are, and for 12 calendar months have. 

<< been, admitted a freeman of the city of Norwich^ and 
<< for fix calendar months laft pad have been an inha- 
<< bitant within the ward of ( ) mentioning the 

ward,” See. By /. 4. To prevent difputes which may 
arife touching the votes of perfons in the hofpitals or 
workhoufes, or of prifoners for debt in the prifons of the 
faid city, it is ena£led that none fuch (hall be admitted 
to poll at any fuch eledions } fave only at fuch elec* 
<< tions as (hall happen for that ward in which be 
(hall have inhabited 6 calendar months immediately 
preceding his being placed in fuch hofpital or work- 
houfe, or immediate!]^ preceding his imprlfonment for 
« debt in fuch common gaol or other prifons,’’ &c. 
And a form of oath is given in correfponding terms ; 
and by/ 6. a poll clerk is to be admitted into thefe places 
to take the votes of fuch as are there confined. 

Wilfon and Storis how (hewed caufe againd the rulei 
and obferving that the defendant mud be ouded if 3 out of 
the 4 votes obje£led to were bad, they confined their ob- 
jefiion principally to the 3 ladmentioned voters, conlider- 

ing 
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iSdQ*' ing a$ more favourably Gtuatec) than the reft, by 

T?i»k!»0 rcafon of his having refided in the ward with his family 

within fix months preceding the eleflion for other pur- 
Mixcttsst, . 

pofes than merely that of voting; which was the Only 

obje£l for which the reft came ; but none of them liaving^ 
bad a continual refidence there for fuch antecedent pe- 
riod as is required by the a£t, though they had houfes 
and families there. Thefe men were all fubftitutes and 
not ballotted militiameni and therefore they were under 
no compulfion of law tobeabfent but fuch as was of their 
own chufing when they entered voluntarily as fubftitutes^ 
and therefore their fituatlon is not at .all diflerent from 
that of ordinary foldiers. The a£lual place of their in- 
habitancy during the period in queftion w'as at Colchefler^ 
where the regiment lay, and therefore could not be faid 
to be at NorwUh^ cither within the plain words or the 
reafonablc conftruflion of the Norv/ich aft. The privi- 
lege of voting in the place is given in return for the bur- 
thens which aftual inhabitancy throws upon the citizens^ 
and for the performance of which perfinal refidence is 
neceflary ; fuch as keeping watch and ward, and execut- 
ing corporate duties. Inhabitancy does not differ in its 
legal and ordinary fenfe from r^idence or dwellings when 
applied to the performance of perfonal duties ; though for 
the purpofe of fubjefting the owners of property to 
charges laid on them in refpeft thereof, it has been taken 
in a larger fenfe ; as in the cafe of the ftatute of bridgesj 
commented upon by Lord Coke [a) ; which ftatute plainly 
points at perfons^ holding property in the countyi &c.| 

(«) 2 Injt. 702, 3* on the ftat. ai 8. ft 5. 

(/>] AUm V. Daviif CalJ, 315. 


though 
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though refiding ui another place: and alfo in the cafe of the 
riot ad (i). No middle line can be drawn in this cafe ; for 
if thefe fubftiruces had a right to vote as being mhahitants 
within the ward Jor fm calendar mouths before the ele&icn^ 
mertrly becaufe they held houfes there during that periodi 
though perfonally refident and compelled to refide elfe- 
where during the greater part of the time, and their red- 
dence there being only cafuali and by leave, for the fpecial 
purpofe of voting) it will follow that every common 
foldier, though quartered in another place, may be deemed 
an inhabitant of Norwich under the like circumftnnces. 
Admitting (hat a daily refidence is not neceflary to make 
a man an inhabitant of a place, according to Sargenft 
cafe (^), if the party have a bond fide domicile there, and 
do not take it colourably ) aiid fuppoling that fome latitude 
is allowable even where inhabitancy for a precife period 
is in quedion) dill it cannot, without dedroying the 
qualification altogether, be extended further than to 
allow of cafual and (hort temporary abfences during the 
required period, and not to cafes of thisdefcription where 
the party is necelTarily abfent during the greater part of 
the time, and his going to refide at all in the place mud 
depend wholly upon the will of another. They alfo rea- 
foned upon the particular provifion in the local a£t of the 
3 Geo. 2. refpediing freemen redding in gaols or hofpitals \ 
which they faid was unnecefiary upon the conllrudioa 
contended for by the defendant, as ihofe perfons if they 
had families domiciled within the city would dill have 
been entitled to vote. [But the Court confidered that the 
obje£k of this provifion was altogether didin£l;, and was 
meant to preclude any claim of voting for the wards in 
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1809. which fuch hofpitaU and prifons were by reafon of their 

IIITGHILL. 

Lord Ellenborough C. J. The a£l in queftion re« 
quires and ought to receive a reafonable conftruf^ion, 
according to the fubjed matter of it and the manifeft ob* 
jej% of the legiflaturca The z& meant to fecure the right 
of voting for corporate offices to the freemen bona fide 
inhabitants of the city for a 'certain period before the 
eledtiooi and is therefore fatisfied by a bon^ fide inha* 
bitaneja Now of what other place but of Nornvich could 
thefc men be faid to be inhabitants at the time ? They 
had their own dwelling-houfes or homes there, in which 
^ they left their families dwelling, and to which they re- 
turned from time to time when they obtained leave of 
abfence from their regiment. They had no other abiding 
place than this j for the place where the regiment hap-* 
penrd to be quartered could not be confidered as fuch ! 
and though they could not perform watch and ward at 
Norwich, yet they were liable there to all public burthens 
in refpeft of their houfes there in which their families 
dwelt. They were therefore to be confidered as bona fide 
Inhabitants of the city, fubjeft to have their inhabitancy 
there interrupted by the calls of the public fervicc : and 
as all who are ballotted cannot ferve in perfon, I think 
their abfence on duty would be as much pfotetSled upon 
the ground of the exigency of the public fervice as if they 
had been tbemfelves ballotted men. 

Grose J. Thefc men were inhabitants of Norwich 

% 

within the fair and honeft fenfe of the word, arid the 
reafonable conftru£lion of the local a£l< They had their 

dwelling* 
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dwelliqg-houfes therci for which they paid renti and in 
which their families were inhabiting while they were 
upon duty. If they were not inhabitants there» of 
what other place could they be fairly faid to be inha- 
bitants ? 

Le Blanc J. I think that thefe perfonswere inhabU 
tants of Norwich during the period in queftion within 
the true meaning of the a£t of parliament : and I cannot 
confider that their habitation was at Colchejiir^ whether 
they were in fa£l living there in barracks or in quarters. 
And if the regiment had been in barracks^ or quartered 
at Norwich in a different ward from that in which the 
men had their houfes^and familieSi and the queftion had 
been whether they were to be confidered as inhabitants 
of the one ward or the otheri I (hould have faid that they 
were inhabitants of the ward in which their houfes were. 
It fecms to me that the provifion refpcfling freemen in 
gaols or hofpitals was introduced in order to regulate in 
what ward fuch perfons were to be confidered as inhabit 
tants. They were Hill to be confidered as inhabiting 
within the city ; but they were to vote for that ward 
where they were inhabiting for fix months before they 
went into the gaol or hofpital : but this is confined to per- 
fons in gaols or hofpitals within the city. Now thefe men 
are much more to be confidered as inhabitants^ who being 
foldiers mud necefTarily be abfent from their proper homes 
with their regiment $ but who during all the time had 
houfes of their own in the place in which their families 
dwelt, and to which they themfelves reforted wlien ab- 
fent from the regiment on furloughs. 
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, BiTLET J. Thefe men were. hon’eftly by the medium 
of their families ^inhabitants of at the time. It 

was an honeft and. not an occafional refidence there with- 
in the fair meaning of the law. 

Rule abfolute for entering a 
verdiAfor the Defendant. 


.w**! Doe, on HicDemife of Wm. Askew and Another, 

4tlu ' ' 

figamjl Agnes Askew. 

I * ' 

ro”k of rmano cjcftmcnt was brought by devifcca in remainder 

' court of admif- after the cuftotnary ellatc of the lad tenant’s widow, 
in^cmaindw^^ to recover a cuftomary eftate held of the manor of iV^w 
minatio/of tiie Hatton in Wejlmor eland ^ in the poffeflion of the defend- 
cinanrs^wWow^ widow of Roger AJkew^ the cuftomary 

who held tenant laft feifed, and who held the fame, as was alleged, 

kercbajte*tf\duityg ^ 

are evidence of by the cuftom of the manor her chafe viduiiy ; on 

a CUllomfor the , n •- 

widow to hold the ground of her having forfeited her eftate by incontu 

tion^foarto* ncncy during hcr widowhood. The fafl: of her having 

iDcm a^^inrt^' ^ hufband’s death and before the 

fciturc^tny^'f P^^ovcd, the fteward of the manor, of 

of her inebmi- which Lord Lonfdale was the lord, gave evidence of the 
rcnce j although 

ilurcwercno cuftom, that the widow of a cuftomary tenant dying 
inrtanccs in fadl - . in/. , t » • 

Hated on the feifed, on paying a heriot, holds during haehyte vidutiy^ 

of^ fuch alorl" ^nd lofcs hcr eftate if (he marry or have a child. That if 
hVen a man die leaving a, widow, and devife his eftate to ano- 

ther,. the devifee U not adnut^ed till her death or the 
fooner determination of her eftate. And that when an 
heir or devifee is admitted on the determination of a wi- 
dow’s.eftate, it is ufual in the admillit^ to take.not^e of 
the widow’s eftate, and how (he lofes it, y^jiethcr.by mar* 



.X|S rilfi^ORTT-KlNTH YeAR OF GEORGE Uj. 


ria jc or othcrwifc : as thus : the party prays to be ad- 
/mitted ; fud} an dw, widow , who held the fame during her 
chajle viduUy^ according to the cujlom of the manor ^ being 
now marrtedi or being now dead» dec. That he hadrknown 
many inftances of fuch admiffions. The fame witnefs 
however provedi that he had known no inflames in faSt 
.where a widow had lojl her ejlate by incontinency during her 
widowhoods and that the fimple term viduiiy was ufed as 
often as chnjle viduity in the admtflions. Another witnefs 
who had been acquainted with the manor fur years 
(which wasiong before the time fpoken to by the (leward 
of his own jcnowledge) alfo depofed to the cuftom being 
for the widow to hold during her chajle viduity s though he 
;knew no inftance in fa£l of the forfeiture of a widow's 
eftate for unchaftity. But in 1753 attorney) 

he was proceeding to get an affidavit of a widow havin|; 
had a chitd, in qrder to get an admiffion ; but fhe dyings 
it became unneceflary. On this evidence it was objeded 
fX the trials by the defendant’s counfel, that as there was 
no inftance in fa£l proved of a widow’s lofing her eftate 
by unchaftity, that part of the cuftom as to chajle viduitjf 
was not proved. But Wood B., before whom the caufe 
was tried, being of opinion that the entries on the rolls 
of admiffions noticing and recogniEing the cuftom, jand 
the parol evidence above .iftated, were fufficient ^o p/ov.e 
it; a verdi£k was taken for the plaintiff; and a recom<« 
mendation was given by the learned Judge to the defend^ 
ant’s counfcl to take the advice of this Court upon hU 
direftion. 


Dot ex dem; 
"AsXtW ’ 
againf 

Asxtw. 


Tapping accordtogly obtaified a ru|e i{i laft Miehtulmcf 
term, which he was now called upon to fupport^ for fet« 
;^og afide the rerdi^l and granting a oejr on the 
.V(U,. X jX n 
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ground that the cuftom for the widow to forfeit her eftate 
(or unchaftity was only proveable by evidence of in- 
ftances in fa6l of fuch a forfeiture having been enforced* 
He urged (hortly the danger of eftablilhing a caufe of 
forfeiture by cuftom merely from the form of fome of 
the entries of admifllons of third perfons made by the 
lord’s fteward, unfupported by any evidence of its having 
been a£ted upon^ and contradiAed by other entries on 
the rolls. 

Codell Serjt. was flopped by the Court. 

Lord Ellenborough C. J. There was certainly evi- 
dence of the cuftom relied on to go to the jury, though 
no indance were known of a widow having in fa£l for- 
feited her edate for this caufe. It might have happened 
that from fear of the forfeiture, or from the fenfe of 
moral obligation, no fuch indances of forfeiture bad oc- 
curred. The cudom would then corpe to be decided by 
evidence of the form of admiflions only. Thofe that 
were made durante cada viduitate, if uncontradifled, 
would be evidence that fuclv was the condition on which 
the edates in the manor were originally granted out : and 
thefe are not neceffarily contradifled by the entries of ad- 
miffions durante viduitate generally 3 for they might be un- 
derdood of a viduity according to the cudom, which the 
other entries would (hew to be a ebade viduity. There 
is therefore no necefiary contradi£lion between them ^ 
and the jury have decided ihe quedion. 

Per Curiam^ Rule difehareetf- 
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Doe, on the Deniife df Morton, againjl Roe. 

J^EjtIDER applied, on Thurfdiiy the 26th of *January^ 
for a rule in this ejedlment, calling on the plaintiff 
to fliev/ cr.ufc v/hy the defendant fliould not have leave 
ro plead that the lands fpcciiied In the declaration are 
holdcn in ancient dcniefne, and why the plea to that 
effevit on that day Sled fliould not be allowed. This 
w^as fcunded upon an affidavit by the tenant in poffeffion 
that the premilVs in queftion were holdeii of Sir lyiUiom 
Dolben B irt., as of lus manor of TytvrJon in Not^hawp^ 
toriJJjirey which m;:nor is hoKlen in ancient demefne ; 
and tiiat there is a court of ancient demefne held v/lthin 
the manor, and fuitors thereof, in v/hich court and before 
which fuitors the Icffor of the plaintiff might have pro- 
ceeded in ejectment : and that to the bell of his belief 
the leflbr of the plaintiff is feifed in fee of the premifes 
in the declaration mentioned. This application was 
made in confcqutnce of the rule recognized \n Doe il» 
Rujl ^r. Roe [a)j that fuch a plea can only be pleaded 
with leave of the Court upon a proper affidavit. But a 
difficulty occurred, that this being a plea in abatement mud 
be pleaded within four days ; and that time would have 
expired before caufe could be (liewn and the plea pleaded : 
wherefore the Court, after confideration, gave leave to 
the defendant to Sle his plea within the time de bene effe^ 
and directed the rule to be drawn up in the form above- 
tnemtioned. . 

Bramflon now QieW^d caiifc againft the rule 5 and after 
admitting that the defendant’s afBdavit was made in con« 
2 Burr, 1046. 

M m 2 


SiJ 

2809. 

Monday^ 

Feh, 6th. 

A pica of an- 
cient dcmi'fnc 
permittcfl • j be 
filc'-l <le bo’c 
cTc within the 
I'.HU' iirll days, 

] rndint; a lule 
nili tor ['ermif- 
liea to allow the 
pica fo tiled. 


formity 



1*4 

1 809* 

rot ex demt 
Morton 

Hoe. 


CASES IM HILARY TERM 

• 

formlty to the requifitions of the former cafe, relied pria<* 
cipally upon an affidavit made in anfwer to the rule, 
dating thataconliderable part of the premifes in queftion 
were copyhold and parcel of the manor of Thingdon afore- 
faid *, and that the deward of the manor could find no 
indance of any proceedings taken in the manor court for 
recovering podeffion of lands held in ancient demefne of 
the manor. And he obferved that copyholds were not 
held of the manor, but of the lord, according to the cuf- 
tom of the manor: and for thefe the remedy was dif- 
ferentj as appears by Fitz. Na. Brev. 23. 25. And in 
Brittle V. Dade (o), it was held that the jurifdi£tion of 
the loTd’s court in ancient demefne extends only to lands 
holden of the manor, and not to copyhold, which is par- 
cel of the manor* 

Lord Ellenborough C. J. You may reply that 
matter if the plea of ancient demefne be not good 
with refpeA to copyhold : but we cannot divide the 
merits of the plea on affidavit. Here there is a fuffi- 
cient affidavit that the lands for which the ejeSment is 
brought are ancient demefne, to require us to admit 
the plea. 

Rule abfolutc* 


^a] Saik,^ 185 . 
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Cammack againjt Gregory. 

*^0 debt on bond, conditioned for the payment of 
money, the defendant pleaded feverally, non eft 
fadlum, ufury, and a fet-ofF ; and all the iflues being foi^nd 
for the plaintiff at the trial, he took hi a verdift with is, 
damages and 40/. cods. And now application was made 
by Garrow and JVilJt on the ftat 43 Geo» 3. r. 46./ 3., 
for cofts to be allowed to the defendant, on the ground 
that he had been held to bail for ^5/., when by the 
plaintiff’s own admiffion at the trial no more than 50/. 
was due. But 

Tie Cmrti without entering into the merits, were of 
opinion that the verdi£t being merely for nominal da* 
mages, and the judgment being for the penalty of the 
bond, (within whicl\ fpecial bail had been taken) the 
cafe was not within the a£l *, which only gives the Court 
jurifdiilion to award cofts for the defendant a fter verdift 
for the plaintiff, in cafes where the plaintiff (hall not 
reccver^ ( which means recover bv verdict of a jury ^ ac- 
cording to the real eftimate of the damages, the 
amount of the fum for which he had held the defendant 
to fpecial bail, without reafonable or probable caufe« 
And therefore they refufed the application. 

Pari and Lawes for the plaintiff. 


5^5 

1809. 


Monday^ 

Feb. 6'tlu 

D:ht on bond 
where the plain- 
tiff recovers a 
\erdi£l foi no- 
minal dama«[cs 
only, and rakes 
his judgment 
for tlie penalty, 
is not Within 
the relief of 
the flat. 43 G. 3. 
f. 46. / 3. en- 
abling the Court 
to allow the de- 
fendant colls if 
the plaint itf 
do not re over 
the amount of 
the fum for 
which he had 
held the defend- 
ant to bail. 
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^fuefJay, 

¥tb, 7th. 

Under an agrrc- 
nient in the na- 
ture of a thartcr- 
party, wlitrcby 
the plaintiirier 
hisfliiptolreight 
to the deititd- 
ants on a voyage* 
from r^hu/ds 
to Lijhony With 
convoy } tie 
freight to be jald 
' cn right delt’Vtry 
^ the cat go j 
the Ihij) having 
ifaiicd liom 
HhieJds with her 
cargo and joined 
convoy at Fort/ 
moutbt and aitcr 
being detained 
near a month 
eflf Lymingtottp 
her iailing or* 
dm being re- 
called by the 
convoy, in con- 
fequence ot the 
occupation ol 
Fortugal by the 
enemy ; and the 
defendants hav- 
ing refufed to 
' acc( pt the cargo 
at Porfjmoutb, 
to which [lie 
ihip returned. 

It was unloaded 
\>y the plaint. If, 
alter notice to 
the defendants, 
and tlivn was 
fold by confent 
of both parties 
without pie- 
judice : held 
l^iat t^e j^aintiff 
could not reco- 
ver Irtight pro 
|rat& or demur- 
lage. 


Liddard agilinji Lopes and Another. 

plaimiff brought intlebitatiis aflumpfit for $he 
freight of goods, and alfo for the ufe nnd hire of a (hip 
ufed by the defendants with a carj.o belonging to them ; 
with counts alfo for demurrage, and for work and labour; 
and at the ttial before Lord FMenbenugh C J, in London ^ 
a verdift was taken for the plaintiff for icooA fubjefl-, as 
to the amount, to the award of an arbitrator, if the Court 
fliould be of opinion that the plaintiff' was entitled to 
recover upon the following cafe. 

The plaintiff' was the owner of the (liip Mayflower ; 
the defendants were merchants 'm London: and on the 24ih 
of Augujl 1807 an agreement in writing, in the nature of 
a charter-party, was entered into between them, whereby 
it was “mutually agreed between W, LiVAAvr^/, owner of ihc 
fliip the Mayjlowr^ then lyiwg at Lkilly and Meffrs. Lopes 
and CoUins of London^ nDcrchanls, that the faid fliip being 
tight, &c. fiiould, with all convenient fpetd, proceed 10 
Shields^ and thefe load from the fa6tors of tl.e freighters 
a full and complete cargo of coals in bulk, and proceed 
therewith to L'lfbon with the firfl convoy, and deliver the 
fame on being paid freight, at the rate of 45/. per keel, 
together with 5/. per cent, primage, in lieu of port 
charges and pilotage, (the aft of God, the kit g’s enemies, 
fire, and all and every other dangers and accidents of the 
feas, rivers, and navigation of whatever nature and kind 
foever, during the faid voyage, always excepted 5) the 
freight to be paid on right delivery of the cargo. Fifteen 
running days are to be allowed the faid merchants (if the 
&ip is not fooner difpatched) for unloading the (liip at 
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Lijhon^ and the cudomary time to load at Shields \ and i8o9« 
ten days on demurrage over and above the faid laying 
days at 5/. per day. Penalty for rion-performancc of this 
agreement 500/ ” Soon after this agreement was made 
the (liip took in a cargo of ten keels of coals belonging to 
the defendants at Shields^ and failed thence on the 3d of 
September 1807, and arrived at Portfmouth on the 15th in 
order to join convoy. On the aoth^ the captain having 
received failing in(lru£lions, failed with the convoy from 
Portfmouth^ and came to an anchor Lymington^ where 
the convoy was detained by contrary w'inds until the 15th 
of October \ and on the 17^1 the failing inftruftioiis were 
recalled, and the next day the Ihip returned to Spithead, 

The ports of Portugal were in the beginning of November 
fliut againItijV/V//& fliips by th^Portuguefe government, and 
continued iliut until the French took pofleffion of Portu^ 
gal on the 30th of Novembe*' \ and from that time until 
and after the bringing of this adion, Portugal has been 
occupied by the king’s enemies, and the exilting Govern- 
ment of the country has been at war with Great BritaWm 
On the 26th of December the plaintiff gave the following 
notice to the defendants : “ I beg leave to confirm my 
notice to you of the 19th Nov, ; and I hereby give you 
further notice to get out the Mayflower^ cargo of coals 
at F ortf month ; and unlefs neceflary proceedings are taken 
to that effeft on or before the 31(1 inflant, 1 (hall give 
prders to land and warehoufe the fame at your ri(k,and 
expence. The average account (liali be inade out with# 
out further delay, and I (hall wait on you for your pro- 
portion thereof. I alfo herewith inform you that I re- 
ferve to myfelf the right of proceeding againd you at 
law for freight, demurrage,” &c. On the id of 
nmry i 8 o 3 the defendants fent the following anfwer to 
M m 4 the 
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Aie plaint!#: ** If yoo land (he coali by the Mayftoidik 
you wiU take tb'e eonfeqtl^eilices. We do not eonfenti if 
afd fo be called dpon for freight! and expences.” The 
darg6 ifeiAained on board the vcffel at Portfmouth until 
the i:!th of Februkry i8oB, when it was landed by order 
df the plaintiff, after a previous notice given to the de- 
ftnd^hts. \iS March laft, by confent of both partteSi bud 
^hhoet prejudice on either fide; the coals were fold, and 
pTodiiced, after deducing the invoice price a:nd all ex* 
fences of unloading, landing, and 'Ctrarehonfing, a neat 
profit of 166/. ^8.^ The qutftion for the opinion of the 
Cotftt was. Whether the plaintiff were entitled to recover 
compenfation for the part of the voyage which he had 
performed, and for the detention of his fhip zt P or tf mouth ? 
If he were not entitled to recover for cither of ihcfc dc- 
rfiatids, a verdiQ was to be entered for the defendants. 

^addy^ for the plaititifr, propofed two points for argit- 
fnent; firff, whether the owner of the (hip were entitled 
to freight pr6 raii, under the circumffances, for the part 
perfotmante of the v6yagc from Shields to Portjmouth : 
ind fecondlyj whether he wete entitled to recover for dc- 
tnutrdge during the (lay of the fliip at Portjmouth. iff,' 
On principles of natural juffice the plairitifF is entitled to 
recover fotnething ; for he has loaded a cargo, and in- 
OOrted expence and riik for the defendants. The objec- 
tion} if ^ny, can only arife upon the e^prefs contra6t irl 
the bhsttef-patty excluding the implication of a promife 
founded upon natural juftice : and that Would be fo, if 
thb tharteripatty had provided fot the cafe which has 
li^ppeticd : but an Unforefeen erUergenejr has arifen, quite 
bbfidb the cafe which was provided for by the charter- 

jpkftyi beyond the control} and without the default' of 

cither 
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cither party s . which has, prevented the execution of tho 
contrad by making it illegal to carry the goods to a port 
occupied by the enemy. This made an end of the con* 
tra£t, and did not merely fufpend its execution like a tern* 
porary embargo in our own ports until the farther order 
of council (^). This then brings the cafe within the 
principle of Luke v. Lyde [b)^ where an implied promife 
was raifed on the ground of the labour performed for the 
benefit of the defendant in carrying his goods part of the 
voy/ge contra£led for, in conformity with the rule of the 
marine law which allows of freight pro ratd. And this 
was not overruled by Cook Jennings for that was 
an adion of covenant upon the charter-party itfelf, and 
therefore the plaintiff was not entitled to recover any 
freight by the terms of the contrad, without (liewing 
complete performance of the voyage contraded for. And 
in Mulloy v. Backer {d) the Court feemed inclined to 
fupport the principle of Luke v. Lyde. 

Lord Ellenborouch C. J. That was upon the 
ground of there having been an acceptance of the cargo 
by the owner in the courfe of the voyage, which (hewed 
his eledion td receive his goods at that place, inflead of 
having them fent on. to the place of their original dedi- 
nation : but the acceptance of the goods was the very 
fubdance of the new implied contrad in Luke v. Lyde» 
But here therl: has been no agreement to accept the 
goods; but they were landed and fold without prejudice 
to either party. The cafe of Lukes. Lyde has been often 
prelTed beyond its fair bearing ; but the true fenfe of it 
has been explained by my brother Lawrence in Cook v.^ 

(a) Hadleys, Clarke^ 8 Term R'tp, 159. SSi. 

(irj 7 Term Rep, 381. {d* 5 Eafi, 316. 

JeAningt, 


i9e^. 

Liddaab 

agair^ 

LoreV. 
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Lipdaid 

Afainfi 

Ldrts. 


Jennings, and my brother Le Blanc in Mulloy v. Backer. 
Then what does this cafe amount to. The parties have 
entered into a fpecial contra£l, by which freight is made 
payable in one event only, that of a right delivery of the 
cargo according to the terms of the contradt ; and that 
event has not taken place ; there has been no fuch deli- 
very; and confequently the plaintiff is not entitled to 
recover ; he fliould have provided in his contraft for ihc 
emergency which has arifen. 

Per Curiam, Poftea to the Defendants* 


Storks for the defendants. 


Atkinson agamjl Ritchie. 


^hurjda^f 

Ftb. 91 li. 

The maacr and ^''HE plaintiff declared fpecially in affumpfit againft the 

the freighter of' 

aveireiof4oo defendant for breach of an agreement, in not load- 
mutually agreed ing a complete cargo of hemp, under the fame circum- 
thc^fhip" bciilg^ fiances before fet forth in the cafe of Ritchie v. Atkin^ 
fitted fur^thCi^ jon{a)\ with counts for money paid, and on an account 
proceed xoSt, dated : to which the defendant pleaded the general iffue* 

Ftterfiurghy and 

there lojd from And at the trial before Lord Ellenborcugh C. J. at Guild- 

the freigliter*s 
factor a tomfUte 

cargo of hemp and Iron, and proceed therewith to Londen^znd tU liver the fame, on being paid 
freight, SiC ; held that the maflcr, after taking in at 6>. P. about half a caigo, having failed 
;iway upon a gar.eral lumour of a hoftilc embargo being laid on Bnti/h (hips by tlie Rujfian 
Covet nment,*^ was liable in damages to the freighter lor the ihort deliveiy cf the cargo; 
though the jury found that he aded bona fide, and under a realbnahle and well-grounded 
jipprehenfion at the time; and a lioltile embaigo and fexzure was in fadi laid on fix weeks 
after wards* 


(a) Ante, 395. As the plaintiff In that cafe was the. defendant here, 
and vice versH, In reading the fads there dated, tlie deferiptions of plain- 
tiff and defendant, as there applied, muft here be reverfed. And the 
prefent cafe concluded with fiating (as before in p. 298.) that << The 
jUtlpbi arrived in Lendan and delivered her cargo there to the plaintiff ;'* 
(the then defendant]. The remaining fads dated in the former cafe not 
hclog material to raife the qvieftion npw made. 

hall 
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ball^ a verdift was taken for the plaintifF for 2000/. 
damages, fubjedl to an award as to their amount, and to 
the opinion of the Court upon a fpccial cafe, ttating all 
the circumftances fct forth in the former report. 

This ciafe was argued in the lad term by TadJy for the 
pUIntifF, and by Liitledale for the defendant. I was not 
prefent when it was argued ; but I collefted afterwards 
the fubllance of th;- arguments to be this. 

For the pi nntiff, the freighter, it was contended, that 
the conrr kH: not having been performed by the defend- 
ant, the nvafter of the (hip, it lay upon him to (hew either 
a dif h'^tgr* by the phintifF from performance of it, or a 
coi^petent exciife for non-performance. A conlraft is 
to b.' enforced aec.^rding to its terms, where no general 
principle of law intervenes to prohibit the execution of 
it. The vis major et cafus fortuilus of the civil law' are 
not recognized by our law as excufes : the party may pro* 
tc£l himfedf againft thefe by exprefs ftipulation. For 
wliich Parading v. AIL 27., and The Company of the 

Brecknock and Abergavenny Canal Navigation v. Pritchard^ 
6 ^erm jRe/>. 750. were cited- There is no inftance of an 
exprefs contract qualified on the grounds of inevitable ne- 
ceflity or accident intervening to prevent the performance 
of it, if it be not illegal j as in the inftance put in \ Ld> Rny» 
321. If the defendant meant to pfoteft himfelf againft 
the afts,of the king’s enemies, he ftioulddiave fo provided 
in his contract. And though the exception as to re- 
Jlraint of princes and rulers'^ has been confidered to be in- 
troduced into thefe contracts for the benefit of the 
mafter, according to Blight v- Page^ before Lord Kenyon^ 
cited in 3 Bof to* Pull. 295, and Touteng v. Hubbard^ ib. 
298.9 yet according to the general rule of law in 
|0 Rep. 106, i. 3 Com, Dig. 334. Fails ^ E. 8. and 

Rlowi^ 
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Plonvd. 171. that every exception is to be condrued 
ftrifily againft the perfori for virhofe benefit it is intro- 
duced, the cafe in queftion is not within the exception : 
for this was no a£lual reftraintj only an apprehenfion of 
it, an approximation to it : the rellraint was not adiually 
impofed on Briti/b (hips till fix weeks afterwards* * 

For the defendant, it was admitted that the terms of 
exception iii. the contradl were not to be extended ; but it 
was infilled that other nectflary exceptions might be im- 
plied ; and that it is a paramount duty impofed by law on 
the mailer to for the benefit and fafety of the ihip, the 
crew, and the cargo, and dill more to the date to which 
he belongs. He may throw the cargo overboard in cafe 
of didrefs} though that be only from the reafonable 
ppprehettjioti of danger. Molloy^ 255. Upon a quedion 
between the owner of goods on board and the mailer, if 
tHe latter had remained alter advice and reafonable warn- 
ing of an expe£ted embargo, which had afterwards taken 
place, by which the owners lod their goods^ would not 
an a£lion have lain againd him ? The mader of the Ihip is 
agent for the freighter as well as for the owner. He has 
one duty, to take on board the cargo ; and another para- 
mount duty, to do the bed he can for all concerned, and 
to preferve his (hip and crew for the date as well as for 
the individuals concerned, to prevent them from falling 
into the hands of an enemy : and this was evidently a 
hodile embargo. In Touteng v. Hubbard^ 3 Bof, PulL 
301. Lord Alvanley lays down the principle, that where 
the policy of the date intervenes, and prevents the per- 
formance of the contra£l, the party will be cxcufed.’* 
It might under fome circumdanccs be criminal in a maf- 
ter not to take reafonable warning to avoid an enemy. 
A party covenanting to build a houfe by a particular day 

4 was 
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held to be excufed from performance at the dayi by 
jeafon that the plague was in the place ; becaufe he was 
pot bound to rifk his life for it. i Roll, Ahr. 450. pi. lO. 
So here the jury have found that the mafter a£led as he 
did under a reafonable and well grounded apprehenGoi^ 
pf a hoftile fcizure. 

In reply s the argurnent derived from the marine latf 
of Jettlfon was anfwered by ftating, that it only applied tp 
a6luai impepding danger^ and not to a diftant apprehen** 
jGon of it. That though the captain might be deemed a 
general agent for the (hipper; yet not fo, whe^e another 
agent was poiated opt. 

jpurla adv. vult^ 

Lord Ellenrorougm C. J. how delivered the opinion 
of the Court. The queftion between the parties in th!$ 
cafe arifes upon an agreemept in the nature of a charter* 
party. The parties are the merchant freighter on the 
one hand, and the mailer on the other : ^ach contra&ing 
for himfelf with the other, as principals. Under fuch 
circumllances any conilrudive agency on j^hepart of the 
defendant, in his charafler of mailer, for the plaintiiF, as 
the freighter of goods, is wholly out of the quedion. 
Their relative claims upon, and duties in refpefl of, each 
other are conclufively fixed and defined by the terms of 
their own written contra£l. No exception (of a private 
nature at lead) which is not contained in the contrafl 
itfelf, can be engrafted upon it by implication, as an ex* 
cufe for its non-performance. The rule laid down in the 
cafe of Paradine v. Jane^ Alleyn 27., has been often re* 
.cognized in courts of law, as a found one ; i. e. th^t 
<< when the party by his own contrad creates a duty qr 
.charge ppon himfelf, he is bound to make it good, if 

he 
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he may; notwithTlanding any accident by Inevitable 
necefTity; bccaufe he might have provided againft it 
** by his contrafl.” And this has been recognized in 
feveral cafes» as in Bullcckv. Do^miity 6 Term Rep. 650. 
and The Company of Proprietors of the Brechioch and Aber- 
gavenny Canal Navigation v. Pritt hard and Others y 6 Tertn 
Rep. 750. It has been contended that the exception 
contained in this contraft, of ** reftraint of princes and 
rulers during the voyage,” cxcufes the not taking on 
board a complete cargo in this cafe* But, without con- 
fidering whether this provifion refpG^Ung rcjlralnt of 
princesy &c. be at all applicable by way of excufc for the 
non-performance of this part of the mafter’s (lipuiated 
duty, viz. the taking on board a complete cargo 5 yet, at 
any rate, the reftraint meant mud be aa af^ual and ope- 
rative redraint, and not a merely expefted and contingent 
one, as this at mod only was. But, it has been further 
argued by the defendant's counfel, that fuppofing the 
mader, in refpcQ of his exprefs contraft, not to be other- 
wife judifiable in regard to the freighter 5 yet, that he is 
fo, at any rate, on the ground of his paramount duty to 
the date \ which required him to favc the property and 
crew under his charge from the impending peril of an 
indantly expelled embargo : and, that, in every private 
contrad, however exprefs in its terms, there is always a 
lefcryation to be implied for the performance of a public 
duty, in which the interedof the date is materially in- 
volved. I'hat no contrail can properly be carried into 
cfTefl, which was originally made contrary to the provi- 
lions of law ; or which, being made confidently with the 
rules of law at the time, has become illegal in virtue of 
feme fubfequent law ; are propofitions which admit of no 
doubt. Neither can it be qucdioned> that, if from a change 


in 
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ia the political relations and circumflrances of this eountryi 
with reference to any other contrails which were fairly and 
lawfully made at the time, they have become incapable of 
being any longer carried into eiFed, without derogating 
from the clear public duty which a Brittfl} fubjr A owes to 
his fovereign and the (late of which he is a member ; the 
non-performance of a conlra£f in a (late fo circumftanced 
is not only excufeablei but a matter of peremptory duty 
and obligation on the part of the fubjed.. But in ordet 
to found this new public duty, which is to fuperfede the 
performance of his former private one, it is ncceffary that 
an actual change in the political relations of the two 
countries fhould have taken place ; and that the danger to 
refult to the public intereds of his own country, from an 
obfcrvance of the contraft, fhould be clear immediate and 
certain. In fliort, fuch a Hate of circumllances mull be 
(hewn to exilt, as that the contrail is no longer capable of 
being performed by him without a criminal compromife 
of his public duty. Can any thing of this kind be fald^ 
with truth, to exift in the prefent cafe ? No a£lual change 
in the political relations of Great Britain and Rujfia had 
then taken place- The danger to refult from remaining 
at Cronjfadt was neither immediate cr certain : in point of 
fafl it attached only at the diitance of many weeks after- 
wards. And no one can venture to fugged even in argu- 
ment, that the loading in quedion might not have been 
completed without any criminal compromife of public 
duty. Indeed to allow a man to withdraw himfelf from 
the performance of a didindf poHtive contra£f, upon the 
ground of fome fpeculative inconvenience fuggeded aa 
likely to refult from fuch performance to the general intc- 
reds of the date, would afford great encouragement to 
dlfingenuous fubtleties and refinements upon fubje£is of 
10 this 
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lh!i ktndf and would render all reliance upon the folenui 
ftipulations of parties in commercial matters precarious 
and infecure $ and which encouragement this court would 
mod: relufiantly lend its affiftance to adminifter. For 
the^rmirona already gtren, fuch an argument has no foun* 
datton to reft upon in the prefcntcafe. Thereforci nei- 
ther upon this ground, any more than upon the others 
already confidered, is the plaintiflP precluded from a right 
to recover. The confequence is, that the verdifl for 
the plaintiff mult ftand, and the pollea be delivered to 
the plaintiff. 


i8th« 


Conway and Davidson againft Gray. 


A foreigner in* 
(Curing in this 
country his (hip 
pr goods on a 
voyage i^not 
entitled to aban- 
don upon an 
embargo laid on 
the property in 
the ports ol his 
own country, 

■s his alTcnc is 
virtually im- 
plied to every 
eft of his own 
. Government, 
end makes fuch 
embargo his 


*^IIIS was an action againft an underwriter on a.po* 
licy of infuran.ee, dated 25th of January 1808, ef- 
fected in the names of the plaiptiiFs, on wheat and peas, 
as intereft might appear, on board the fliip at and 
from Torlk to LipjcrpocL Xhe dcdar.ation ,ftated 
that whilft the vcfTel w^s at Tori with the goods 
on board, and before her departure from thence to Liver* 
poolf (he was and ftill is reftrained by the Government 
of the United States of America from proceeding on her 
voyage, and is ftill detained at New TorJs \ by mea^p^s qf 


nab? AnTgoSs rcftraint the cargo on board is wholly loft. Th^ 

ponfignerty . fir ft qount charged the intereft in the cargo to be in the 

fuch foreigner y)lalQtiP8 Jointly } the fecond, in the plaintiff 
count and rifle alone } the third, in, one The defendaift 

(O Brittfi mer- 


chants heie, 

who in confequence of fuch confignment made advances to the, foreigner, and made In- 
furance upon tlic goods on his account $ , debiting him with the premiums ; and t^c goods 
were afterwards abandoned in confequence of fuch embargo; litld tliac as the foreigner 
could not recover agalail the undeiwriters, his confignees couid not meover their advances 
under a policy made Ibr the benefit of the foreigner, though made in nicir,.namc8, as interejt 
might appear; however th^y might hjive ihfured their f' parade intcrrflt a policy inade mi 


theiC own account. , . 

pleaded 
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pleaded the genexal ifiue ; and-at the tnala^ 
a verditi was found for the plaintifFd, fubjeil to^lhe opi- 
nion of the Court on thele fads. 

The plaintitYs^ Cofiwcy and Davidfon^ are Briti/h Tub** 
jeds, carrying on buliucfs as merchants .in Liverpod^ 
where Connuuy reli-ies ; but David/on has for fome time 
pall refided in America. 'Hh^Sivift belonged to a fubjeci of 
the United States .)f America. In November and Decern^ 
cer 1807, ^Itumfend^ a refident citizen of tlie U. S. of 
America^ aiid ihe perfon iti whom the intereft is averred 
in the third count, fiiipped a quantity of wheat and peas 
on board the SwIJ} uid two other vtii'cls, and configned 
the fame to the plaintiffs, Conueiy and Davuljorty at Liver» 
pooh and the following bill of lading and invoice were 
made out, and duplicates thereof fciit to the plaintiffs, 
and received by them. Bill of lading— Shipped in 
good order, &c. by J. Tonvfifend^ a native citizen of the 
United States, in and upon the good (Iiip the Snvift^ 

whereof is mafter, &c. PricCy now lying in the port 

of New Torky and bound for Liver pooly to fay, ^920 
bufhels of wheat, &e. being to be delivered in the like 
good order, at the afo^^faid port of Liverpool^ (the dan- 
gers of the feas only excepted ;) unto Meif. Conway and 
David/ofty merchants there, or to their afligns, he or they 
paying freight for the faid wheat, at is. Hd. per 
bufhel. See. In witnefs,” &c. (Dated at New Torhy 23d 
ol December 1807, and dgned by I. Smithy the purfer). 
•• Invoice of wheat and peas (hipped by J. Towf^ndy a na- 
tive citizen of the United States, on board the (hip Swifiy 
Capt*^. Pricey bound for Liverpooly and configned to Mcfl’. 
Conway acid David/offy merchants there, for falea aad 
returns on account and riik of the fhipper.” The panU 
culafs of the fliipment ere then.fpeciiied, and,the invoice 
VoL. X. N n figned 
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figned at New Tork^ a3d December 1 807 by J. TownfenJ* 
Before the (hipment of the wheat and peas the plaintlfT Da^ 
vidfon had agreed to grant Townfend an anticipation of 
60Q0I. on account of the cargo, by bills on the plaintiffs C^;;. 
way zn^Davidfon: and accordingly, on the yrh of November 
1807 Townfend drew on Conway and Davidfon on ac- 
count of the cargo three bills of exchl^nge for looo/r 
each, at three months date, and three other bills of ex- 
change for looo/. each, at four months dale; which 
bills were accepted by Conway and Davidfon^ and when 
at maturity were duly paid in England by tliem. Part of 
the wheat and peas by one of the other velTcls arrived in 
England^ and was fold by Conway and Davidfon^ and the 
proceeds received by them : but on the whole tranfac- 
a£kion of the. wheat and peas Townfend is ftilt indebted to 
the plaintiffs in %\22l. iSs. 3^/., which is more than the 
fum infured« The wheat and peas in queftion were of 
greater value than the fum infured. Townfend is alfo 
Indebted to the plaintiffs on the balance of their general 
account. The defendant fubferibed the policy in queftion 
on the a5th of January 1808. The premiums of infur- 
ance on the wheat and peas were charged by the plain- 
tiffs to the account of Townfend. On the 2 2d of De» 
cember 1807 an a£l was paffed by the U. S. o( America for 
laying an embargo on all veffels in the ports and harbours 
of the U. S. ; whereby the embargo was laid on all 
veffels in the ports and places within the jurifdidtion of 
the U. S., cleared or not cleared, bound to any foreign 
port; and which direfted that no clearance ihould be 
furniflicd to any veffei bound to any fuch foreign port, 
except veffels under the immediate dIre£lion of the Pre« 
fident: with a provifo that nothing therein contained 
fliould prevent the departure of any foreign veffei, either 
5 


in 
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in ballaft, or with goods on board, when notified of that 
aft. By virtue of this embargo the velTel which was at 
JVi?w Tari in the U. S. of America with the cargo on 
board, was, on the 25th December 1807, when the em- 
bargo was fird known there, detained and prevented 
from proceeding to Liverpool^ and dill continues fo de- 
tained. The plaintiffs, when they heard of the deten- 
tion, abandoned the veffel to the underwriters. The 
queftion for the opinion of the Court was, Whether the 
plaintiffs were entitled to recover upon any of the counts? 
in which cafe the verdift was to be entered for the plain- 
tiffs accordingly : otherwife a nonfuit was to be entered. 

Conway and Davidson againjl Forbes. 

THIS w'^as a (imilar aftion on another policy of infur- 
ance on cotton on board the fame fhip, laying the intereft 
in the ‘two iird counts the fame as in the other aftion, 
and in the third count in A. Macomb, The fafts dated 
were in fabdance the fame as in the for,mer cafe. Ma* 
comb, by whom and on whofe account and rifk the cot- 
tons were fliippcd and configned from America to the 
plaintiffs at Liverpool, being a refident American citizen, 
had agreed, in December 1 807, with the plaintiff David* 
fon^ who was then in America, to make fuch cohfignment j 
and Davulfon agreed to grant him an anticipation of 7500/. 
by bills on the plaintiff’s houfe zt Liverpool on account of 
the cotton, and which was tlie fird tranfaftion in trade be- 
tween thefe parties. Six bills were accordingly drawn by 
Davidfon himfelf on Conway and Davidfin, to this amount 
in the whole, on the 22d of December 1 807, at 5, 6, and 7 
' months, and the cotton was fliipped and condgned to the 
N n 2 plaintiffs 
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plaintiffs at Liverpool^ accompanied with a bill of ladrng: 
and invoice; but the plaintiffs* houfe afterwards refufed to 
accept the two firff fets of bills at 5 and 6 months^ 
which were noted and returned to America ; but when tlie 
two bills at 7 rnoiuhs^ for icoo/. and J50C/. became due,, 
they paid them to the holder, and their amount is (lill 
unpaid to the piaiiuiffs. This c<»ie alfo Rated a letter 
from Davldfon to Cor. ivny^ dated New Torh^ 23 d of De^ 
cember 1807, the day after the a£l of the American Icgi- 
flature paffed, ftadng the fidpment of the cotton from 
Macomb^ and the writer’s expectation that would 

fail the next day ; which letter was (hewn to ttie under- 
writers at the tim^ the policy was effefted. This cmTc 
further dated, iu addition to the other, that information 
of the embargo arrived at Liverpool on tlie linlx of Janu- 
ary 1808 \ but at that time the plaintiff Conway had re- 
ceived no information of the cotton being aftually (hipped 
zlNe^uTork; nor did he know' of its being fo fliipped 
until the nth of February^ wdien he received fuch infor- 
mation in a letter from Datudfouj dirt cling him alfo lo 
abandon to the underwriters ; w hicli lie accordingly did 
on that day. 


LIaurv agciinjl Siii:.DDJL;N. 

THIS was another cafe depending upon the quedion 
of the American embargo, arifing out of an a£lion 
againd an underwriter on a policy of infuraiice, Hated in 
the fird count to be dated tbe 2 2d of January i8c8, on 
the diip Georgia^ at and from Savannah in Georgia to Li- 
verpoolf valued at 6coo/. and declared and underdood to 
be regidered in the name of the plaintiff, conful of the 
United States of America leCding at Liverpool, who was 

the 
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Ac foie owner, and to be made againft all rifles wbatfo- vSop. 
ever, Briujb capture excepted, including any and every T 

. . - e M^uiiy 

irregularity or want of p'^pers, in cafe of capture or agjififi 
detention by any powir v.hatever, Briliflj excepted. 

Tills cafe Rated tivat the phintilF was born in Jlmerica^ 
and refidcd there till the year 1786, when he came to 
refuie at Liverpool as a merchant. In lygo he was ap- 
pointed, and has fince continued confui of the United 
States of Auievic.t at Liverpool, By the navigation laws 
of yltncrica a privilepe is allowed to its confuis refiding ki 
foreign countries to iiold Amcrienn fiiips or parts of fiich 
(hips, notwichilanding their refidence out of the U. S., 
a privilege not granted to any other defeription of its 
fubje6ls, uiilefs to a citizen of the U. S. refiding abroad 
and having a partner and houfe of trade in the U. S.| 
who is alfo a citizen. The plainiifi has had no houfe of 
trade in America fince he left that country in 1786. He 
was foie owner of the fliip Georgia^ infured, which was 
an American veil'd, and regiftered as Rated in the policies. 

The cafe ‘then dated, as before, the embargo aft of the 
Q.l(\ oi December 1807, and that the plaintiff, when he 
lieard of the detention, abandoned the veffcl to the under- 
writers. It alfo dated a letter of the 7th of January 
1808, received on the iclh of February by the plaintiff 
from his correfpondent in America^ dating that he had 
jud received intelligence of llje embargo, and that if 
it were confirmed it would be bed to bring the Georgia up 
to Savannah Towi^ and let her He in fafety. The Georgia 
was accordingly hauled up the river to the town by the 
plaintiff’s agents. 

Thefe cafes were all ;irgued in Michaelmas term lad by 
I^ittledale for the plaintiffs^ and by Scarlet for the dc- 
N n 3 fendants. 
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fendants. And it was contended that the ^underwriters 
were liable for the detention of the (hip and goods under 
the embargo of the American government^ though the re- 
fpeflive owners of the property were American fubjeds ; 
there beingi as it was faid, nothing againft the; laws or po- 
licy of this ftate in a foreigner infuring here again ft the 
a£t$ of his own government \ whatever queftion there 
might be as to the legality of an infurance by a fubjed of 
this country againft lofs by an embargo laid by our own 
goyernqientj the legality of which however was main- 
tained, as it made no difterence to the ftate on which 
of its fubjeds the lofs fclh But fuppoRng the Court to 
be of opinion that a foreigner could not claim to be in- 
demnified againft the ads of his own governraent ; it 
was then contended for the pUintifts in the two firft 
adiuns, that as confignecs of the goods, and having 
paid a confideration for them up to the extent of the 
bills drawn upon and paid by them, they had a fuiHcicnt 
intereft to entitle them to recover on thofe policies : 
and further, that Davidfon had a fuflicient intereft to 
maintain the adion as drawer of the bills in the fecond 
cafe which had been refufed acceptance and had been 
returned protefted to Americay he being liable as drawer 
* to pay the fame, Thefc were the principal points made 
in argument ; but it is unnecefiary to detail the 
arguments, as the fubftance of them was ftated by the 
Court in giving judgment. The cafes referred to on 
the firft point were Kotch v. 6 Term Rep» 413. 
Kellner v. Le Mefuriery (explained in Lubbock v. PoitSy 
7 Eajiy 451*) ^Eajly 396. Touteng v. Hubbard^ 3 Bof. 
lA Pull. 291. and Hadley v. Clarkcy 8 Term Rep. 259- 
On the fecond point, Calduuell v. Bally i Term Rep. 205, 
Hibbert v. Cariery ib. 745. Hill v. Secretany i Bof iA 

Pull. 
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Pw//. 315. TVolffe V. Horncajile^ ib. 316. Lttcerta v. 
Craufurd^ 3 Bof, £5* PulU 103. and Thompfon y, Tay- 
hr^ 6 Term Rep. 478.; and vide Barker v. Blakes^ 
(j Eaji, 283. 

Curia adv. vult* 

Lord Ellenborouch C. J, now delivered the judg^ 
merit of the Court in thefc feveral cafes. 

Thefe were cafes in each, of which the plaintiffs claimed 
a right to abandon, in confequence of the American em- 
bargo in December 1807 ; and the main queftion in each 
was the fame. The firfl was upon a policy on goods on 
board the Sa*///, at and from NewTork to Liverpool; and 
the intereft was Averred in one count to be in the plain- 
tiffs jointly ; in another, in one of them only, i. e,, Tho* 
was Davidfon; and in a third, in John Tovonfend^ Towfijend 
was a refidcrit citizen of America^ and had configned the 
goods to the plaintiffs for fale, on his [Townfend^s) ac- 
count and rifle. The plaintiffs, Conway and Davidfon^ are 
Britiflj fubjefls, carrying on bufiriefs as merchants in 
partncrfliip at Liverpool ; Conway reCding at Liverpool^ 
and Davidfon having for feme time paft refided in Ame^ 
rica. The invoice and bill of lading are dated the 23d 
of December 1807. Before the fliipment Davidfon had 
agreed to grant Townfend an anticipation of 6oco/., on 
account of thefe and certain other goods, by bills on the 
plaintiffs : and accordingly, on the 7th of November 1807, 
bills to that amount were drawn by Townfend on the 
plaintiffs, and thefe bills were accepted by Davidfon^ the 
partner of Conway, in America^ within a day or two after 
their date, aqd were paid when due by the plaintiffs, 
f he plaintiffs have been reimburfed part of the amount 
N n 4 of 
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of thefe bills ; but 2122/. 18/. 3^. is (HU due to them 
upon that tranfaflion. This policy was* fubfcribed on 
the 25th of January 1808 ; and th<* plaintiffs charged the 
premiums to TownfendV aaounU 0 :i the 22d of Decern-^ 
ber 1807 an a£l was palfed by the American government 
for laying an embargo on all fldps and vcfTels in their 
ports. By this embargo this vtlfcl wa§ detained ; and as 
foon as they heard of the detention, the plaintiffs aban- 
doned. It is Hated indeed in the Ciife of Conway v, Gray^ 
that the plaintiifs abandoned ihevejj'd; and nothing is faid 
as to the and as the infur ance was on the ^ Wj, 

ail abandonment of the vcj[el could give no claim ; but 
we prefume that this is a miftakc, and that the goods 
were abandoned. 

In the fccond caufe, {Conway and Another v. Forbes y) 
the fa£ls are merely fimllar. The policy was upon goeds 
in the fame llnp ; thofc goods were fliipped by Alexander; 
Macomby a refident American citizen 5 they w^re con* 
figned to the plaintiffs, on MacomVs account and rifle. 
Davidfon agreed to grant Macomb an anticipation of 
7500/. by bills on the plaintiffs, drawn by Davidfon in 
America; and the plaintiffs have paid 2500/. upon thofe 
bills. The bill of lading and invoice are dated at New 
Tork the 24th of December 1807, and the policy is dated 
the 35th of January 180S. The plaintiffs charged the 
premium to Macomb, 

In Maury v, Shedden the policy was upon fliip value 4 
at 6000/. ; and the plaintiff, the American conful, who 
was then refident at Liverpooly was the foie owner. Mr. 
Maury is a native of Americay but came to refide at Liver* 
pool as a merchant in 1786 , and from the year 1790 has 
been the American conful there. The (hip is an American 

vclfel, 
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veflel) !vnd rcgiftercd there under a privilege allowed by 
the navigation laws of America to their confuls. 

Upon each of thefe cafes this quellion arifes ; ift, 
Whether the American embargo will warrant an abandon- 
ment by or on behalf of an American fubjefi: 5 and if 
not ; then a fecond queftion arifes in the Bril and fecond 
caufea ; Whether Conway and Davidfin^ as confignccsof 
the goods, being in advance to the confignors and under 
acceptances for them, have a. right to apply the policies to 
their own intere(ls,as fuch,and to abandon on that account. 
As to the firft; in all queftions ariCng between the fubjefls 
of different dates, each is a party to the public authorita- 
tive afls of his own Government; and, on that account, 
a foreign fubjeft is as much incapacitated from making 
the confequences of an aft of his own (late the founda* 
tion of a claim to indemnity upon a BritiJlj fiibjefl: in a 
Britljb court of judice, as he would be if fuch aft had 
bcea done inimediately and individually by fuch foreign 
fubjeft himfelf. This feems to be edabliflied by Toutetig 
V. Htihbardf 3 Bof, tsf Pall, 291. That was an aftion by 
the owners of a Swedi/h veflel againd a Brillp fubjeft, 
for not fupplying the veflcl with a cargo at S/. MichaePs. 
The failing of the (hip from this kingdom had been pre- 
vented a conCderable time, and until it was too late for 
the fruit feafon at St, Michael's^ by an embargo here upon 
Snuedijh veflcls. Thatlsmbargo was in the nature of rc- 
prifals for what were confidered afts of aggrelTiori by the 
Swedijh Government. The Court was of opinion, that 
if that had not been the cafe of a Swede againd a Britifb 
fubjeft, the plaintiflT would have been entitled to reedver : 
but as the embargo was produced by afts of the Swedijb 
Government, and every Swede was to be confidered a 

party 
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party to thofe zEts^ it was in efFeft the plaintiff's own 
fault that his vefiel was detained; and then the lofs 
which refulted from it was one he ought himfelf to bear. 
He was bound to proceed with all convenient fpeed ; 
the ads of his Government led to his being prevented ; he 
was confidered as a party to thofe affs ; and was there- 
fore looked upon as having failed in his part of the con- 
tra£l| viz. to fail with all convenient fpeed. In the cafes 
now before the Courts the foundation of the abandonment 
is an a£l of the American Government : every American 
fubje£t is to be confidered as a party to that zQ : ; -it has, 
virtually, the concurrence and confent of all, and, amongfl: 
the reft, the concurrence and confcnt of the afiureds in 
thefe cafes : the aflureds therefore have joined in a refo- 
lution, that the (hips in quefiion (hall not be allowed to 
fail, but (hall remain in their ports ; and is it pofiible for 
them afterwards to make their not failing the foundation 
of an aflion ? The party who himfelf prevents the aA 
from being done has no right to call upon the under- 
writers to indemnify him againfl the lofs he may fuflain 
from fuch aft not being done. Where the infured 
and infurer are both fubjefts of the fame (late, the 
cafe will (land upon very different grounds of con- 
fideration. 


As to the fecond qucllion ; Whether the confignees 
have not a right to apply the policies to . their own in- 
terefts, and to abandon on that account; we are of opi- 
nion that they have not. It might perhaps be difficult to 
make out that they had fuch an intereft as was capable 
of abandonment becaufe they were to have no control 
over the goods but upon their arrival in England. And 
it may alfo be very queftionable whether any policy, 

which 
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which is cfFefted clearly to cover the intereft of the con- 
(ignoFi can be applied to prote£l the intered of the cen- 
fignee. But the particular ground of our decifion is this, 
that where a policy is elFeftcd on behalf of the confi^nor, 
and the conduft of the confignor, or of the Hate to 
which he belongs, has taken away from him the right of 
enforcing it diredly and effe&ually fo( his own benefit, 
the confignee is not at liberty to apply it to his intered, 
and enforc : payment as though it had been made on his 
account. Wc do not fay a confignee may not infurc; 
we only fay that he is fo far identified in interelt and 
right with his confignor, as not to be able to apply with 
cfFe£l to his own intereft, which is derived out of that of 
the confignor, an infurance which was effected in order 
to cover the intereft of the confignor; but which, upon 
the principle already dated, cannot be available for that 
purpofe. The underwriter has an implied pledge frorri 
the aflured, that he will do no zQ, coobftruci: the voyage ; 
and when that pledge is broken by the perfon on whofe 
account the infurance was made, can another perfon, 
who has paid no premium out of his own pocket, ftep in 
to take the benefit of that infurance, merely becaufe his 
dealings with the affured would have enabled him to have 
infured in his own name. There is no cafe which de- 
cides that he can, and it would be grufs injullice that he 
fhould. Wolffe V. HorncnJlU^ i Bof, Isf PulL 316., which 
was cited in the argument, goes no fuch length. In that 
cafe the plaintiffs had effe£led a policy to cover the in* 
tereft of one Lund in a cargo, and had advanced 300/. on 
the credit of that cargo : the main queftion was. Whe- 
ther the policy were fo effedled as to cover X W’s in- 
tereft : and if it were not^ then it was contended that it 
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might be applied to cover that intcreft which the plain- 
tiffs had acejuired by their advance of the 300/. The 
Court were unauimous that the policy was fo cffidled as 
to cover Luni^ intereft ; fo that a deciGon upon the 
other point was unneceffary ; hut they intimated a clear 
opinion upon that point, that the plaintiffs had an infur- 
'rablc intereff : aivi they feem to have thought the policy* 
might have been applied to it, if it could not have been 
applied to Lund's,. How does that cafe, however, bear 
upon tliis ? Lund had done no a£l to forfeit his right 
upon the policy; and if he could not have recovered, it 
would have been merely becaufc the policy was not cf- 
fefted fo as to be capable of covering his intereft ; the: 
only objcdlion made to LutuVs intereft being, that Wolffc 
had made the infurance without orders or authority from 
Lund: and then if it could not apply to the 30c/. the 
plaintiffs had advanced, it would have been applicable to 
nothing. Here the policies were effefted, fo as to be 
capable of covering the confignors’ intereft, and for the 
exprefs purpofe of doing fo: they are applicable to that s 
and the confignors have forfeited their rights by the a£l 
of their Government. The cafe of Wolffe v. HorncaHle^ 
therefore, concludes nothing in favour of tkefe plaintiffs. 
In truth in that cafe had the plaintiS^ been allowed to 
recover upon their own intereft, on account of the ad- 
vance they had made, it would in fubftance have been 
fuftering Lund to recover pro tanto 5 becaufc then they 
could not have reforted to him for reimbursement : and 
in thefe cafes, if Conway and Davidfon were allowed to 
recover in refpeft of their advances, it would in fub- 
ftance be fuffering the American confignors to recover 
^ro unto, becaufc It would wipe off the claim which 

Conway 



IN THE Forty-ninth Year of GEORGE III. j4j 


Conway and Davldfon have upon them* In IVolJfe v. 
HorncajUe it would have been in furtheraucc of jullice, 
becaufe Lund had done nothing to forfeit hia claim upon 
the policy : in this cafe It would be againlt juflice, be- 
cauf^ thefe American confi^nors have done that by which 
their claim is precluded. For thefe rcafons we are of 
opinion, that in each of thefe cafes the podea mult be 
delivered to the defendant. 
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Lord Ellenborough C. J. 
ment of the Court. 


now delivered the judg- 


cafe was argued in Michaelmas term laft: by Under a devife 
X . . , . ^ oi fcve.11 dirt'er- 

for the plaintiff*, and for the defend- cntdbtcsti>a 

r.,, 1111 i_ • • e firttr, bi others, 

nnt. Ihe argument turned wholly on the intention of and nephews, 
the tcflator to be colledfccd from the pariicular provifions 

of a very perplexed will. And after co* fideration, to 

cnaie.s, 3 fcvctal 
lives in fuccef* 
tion on c.ich 
ti^atc, and as 
the feventh, 

Tills w^as an ejedlment for premifes at Tytheringfon in . which in the 

. . inftance 

the county of GlouceJier\ and both parties claimed under was only limit- 

the w'ili of Dr. Peter Hardwicke \ the leflbr of the plaintiff fons^for'nfe in* 

under. a refiduary claufe in the will; and the defendant 

under a leafe, which he iiififts was warranted by a power po^cr** toad<i 

. * * another life or 

which the will contains; and the cafe depends upon t^e live* to make 

3 in like man«. 

validity of that leafe. Dr. Hardwicke by his will devifed ner, as after, 
part of his eftates (not now in queftion) to truftces, in other perfons^t* 

do the fame ;** 

and then giving this general power, “ that 'when and fa often as the lives on either of the 

rftatc's hclore given thail he by death reduced to :v)0y that then it flialJ be in tlii- power of the 

perlon or ]>erlbns tticii enjoying the faid dUte or dtaies to renew the fame with the ptrfun 
or |jtrf:ms to wliom the revenue thereof thall belong by adding a third life in fuch tflatc, 
•* and |>:iying fuch revcrfioncr two years purchafe for fuch renewal 5 an4 alfo to exrharge 
“ either of the f nd two lives on payment of one year’s purchafe Held that thii power 
of renewal only authorized the addition of one life to the three on cacU (Rate, and of making 
one exchange of a life. 

6 Iruft 



550 


CASES IN HiLAttY TERM 


1^09. trull to fell and pay debts and legacies; and fubjeA 

" "■ thereto, he devifed part of it to his nephew 7amef Hard- 

Doe dem* v , 

Harpwxckb wkke for life) with remainder to his £rft and other fons 

Hj^Bow^cKx. in ftriA fettlement ; with feveral remainders over. The 
teftatorsthen devifea feven diflferent eftates^, the laft of 
which is the eftate in queilion. The firft he devifed to 
his nephew Samuel for life; remainder to Samuel*^ wife 
for life *, remainder to all and every his children for their 
refpe£live lives. The next he devifed' to his nephew 
James for life ; remainder to Jameses fitter Elizabeth for 
life : and power is given to them to add or declare 
another life or lives to make three, in like manner as 
after mentioned for other perfons to do the fame.*’ 
The third ettate he gives to truttees during the lives of his 
brother Jofeph and his four children, in trutt'to pay a 
moiety of the rents to Jefeph for life, and the otlier to his 
children, and upon Jofeph*^ death to pay the whole to 
the children. The fourth ettate lie gives to his nephew 
for life; remainder to George^s wife for life; re- 
mainder to all and evcify the chihlren of George for their 
lives. The fifth ettate he gives to his niece Rachel (wife 
of Daniel Ludlow) for life 5 remainder to her fon for life. 
The fixth ettate he gives to his brother Benjamiti for life^; 
remainder to Bcnjaminh wife for life ; remainder to all 
and every his children for their refpeclive lives. And 
the feventh ettate he gives to his fitter Rachel Shellard for 
life ; remainder to her hulband for life ; remainder to 
their children Edward^ Thomas^ and Mary^ for their re- 
fpeAive lives. He then gave power to Mrs. Shellanly his 
brother Benjamin^ and his nephews Samuel and George, to 
dire£k which of their children (liould have priority of en- 
joyment. After which follows the power upon which the 
cafe arifes, which is in thefc words. And my will 

further 
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further isi that nuhen and as often as the lives on any or ei» 
iher of my ejiates before given to my faid After, brothers, 
and nephews, Jball be by death reduced to two^ that then it 
fiall he in the power of the perfon or perfons then enjoying the 
faid eftate or ejiates to renew the fame with the perfon or 
perfons to whom the revenue thereof (liali belong and 
appertaiDi by adding a third life in fuch ejlate^ and paying 
fuch reverfioncr after the rate of two years* purchafe for 
fuch renewal ; and alfo to exchange either of the faid two 
lives j on payment of one ‘year's purchafe for fuch ex- 
change." The teftator then limits the refidue of his 
eftate to his nephew James and his firft and other fons in 
'ftridl fettleraent ; remainder to his nephew Samuel and 
his firft and other fons in drift fettlement *, remainder to 
his brother Jfeph for life j remainder to Jo/eph's firit and 
fccond fons, John and Peter^ fucceffively, and their firft 
and other fons in drift fettJement; remainder to 
other fons in tail male; with divers remainders over. 
And he aifiens as a reafon for preferring lus nephew 
James to his nephew Samuel^ that Jameses father had had 
j^reat trouble in purchafing for him part of the eftate de- 
vifed. By a codicil the teftator provides, ** that no wife of 
any^of his brothers or nephews Ihould have power to add 
or exchange any fecond hufband a third life." Thefe 
feem to be the material parts of the will and codicil. 

On the I ft of December 1766 the lives upon the 7th 
eftate (that given to the Shellards) were reduced to two ; 
and George Hardwiche being the perfon then enjoying that 
eftate, he procured the addition of a third life. The ad- 
ditional life foon afterwards died; and on the aift of 
December 1770* George Hardwiche^ being flill the perfon 
enjoying the eftate, procured the addition of another life. 
Each of thefe lives were put in by Jofph Hardwiche who 


1809. 

Doe 'dem. 
Hardwicks 

a^ainfi 

Hardwicks* 


was 



CASES IN HILARY TERM 


SS^ 

1809* 

Dot deiri* 

HARnwfCKE 

agmnfi 

HAtpwicxr* 


was become entitled to the reverfion for life. Jojift 
Hardwicke is fince dead, and the lives are reduced to the 
lad additional one he put in ; fo that unlcfs the leafe by 
which he put in that life is warranted by the power, the 
leflbr of the plaintifFis entitled to recover. For the plain- 
tiff it is contended, that the power warrants only one re- 
newal, and one exchange of a life, in refpe£t of each 
edate : for the defendant, that it warrants repeated re- 
newals, and repeated exchanges of a life, from time to 
time, whenever the number of lives on each eftate is re- 
duced to two. It is obfervablc that the eftates for life 
given by this will are not edates pur auter vie, but ejlates 
for life given to federal per font fuccejftvely \ and the exchange 
of a life, or the addition of a life, to be made when the 
lives on the edate fo given (hall be reduced to two, mud 
be in the fame manner*, that is, the life of a perfori to 
enjoy the edate for his or her refpedive life, not of a life 
to be put in, during the continuance of which any other 
perfon to whom a life edate is limited, or his or her 
alfigns, (hall enjoy the eftate : fo that there feems no rea- 
fon why the tcflator fhould give a perpetual right of fuch 
nomination to perfons who mud be drangers to him. 
The right of once naming a new life, and of exchanging 
an old life for a new one, might be with a view of ena- 
bling a brother or nephew to provide for a fccond wife, 
or to provide for a wife which any of the fons of his bro- 
ther, After, or nephew, might happen to marry : and the 
claufe in the tedator’s codicil feems to favour fuch a 
condruflion *, by which he declares, that no wife of any 
of his brothers or nephews (hould have power to add or 
exchange any fecond huiband as a third life. This (hews 
the tedatofs anxiety to exclude any dranger from the 

enjoyment 
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enjoyment of his eftate ; and alfo fliews his intention that 
the life to be added (hould be that of a perfon by whom 
the eftate was to be enjoyed by him or her, perfonally, 
during life: for if his intention had been to enable the 
perfon enjoying his eftate to renew, by taking a Icafc to 
himfelf and his alEgns during the life of a nominee ; 
there could be no good reafon why that nominee, or 
ccftui que vie, fliould not be a fecond hulband of a bro- 
ther’s or nepliew’s wife. Another argument for confining 
the power of rencv/al to one time only arifes from the 
language ufed by the teftator in the claufe giving that 
power to his nephew James^ and James^^ Gfter Elizabeth^ 
ill refped of the eftate given to them. The teftator has 
devifed an eftate to his nephew James for life ; remainder 
to Jamesh fifter Elizabeth for life ; with a power to them 
to add or declare another life or lives to make three, in 
like manner as after mentioned for other perfons to do 
the fame. Thefc latter words affimilate the power given 
in this iiiftance to the power given in the devifes of the 
ocher ellates ; with this only difference, that inafmuch 
as in the devifes of the other eftates, the limitation being 
to more perfons than two for fucceffive life eftates, the 
power of renewal is given only when thofe life eftates 
(hall be reduced to two : but this eftate being given ori« 
ginaliy to two only, to take fucceflive life eftates, the 
power of nominating a third life is given to them imrne* 
diacely ; but it is only given perfonally to them, and can 
only by the very terms of the power be exercifed once : 
and no reafon can be alDgned why the power, profclTedly 
given to be exercifed in like manner ^ fliould be cxeicifed 
in a different manner. The argument in favour of a per- 
petual right of renewal, which prefled moft ftrongly, was 
VoL. X. O o drawn 
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drav^n from the words^ nvhen ami as (^icn ; which It was 
faid could not be fatisfied but by a perpetual right of re- 
newal) whenever the nymber of lives on each eilate fo 
given (hould be reduced to two. It appears however to 
us that thofc words do not require luch extenfivc con- 
ftru£fion ; and that the words, as oftcn^ more properly 
relate to the feveral occafions of the lives on the feveral 
eftites being reduced to two ; inafmuch as there being 
more eftates than one where the lives will be reduced to 
two, that event will happen more than once; refpe£t 
being had to the feveral dilFerent eftates. The defend- 
ant therefore claiming to hold in virtue of a fecond 
added life ; all the original lives and one added life being 
fpent ; we are of opinion that the addition of fuch fecond 
life was not warranted by the power, and that the plain- 
tiff is entitled to recover. 


Poftea to the PUintiff. 
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was covenant upon a charter-party of affreight- A covenant 
menti dated the 5th of September 1S06, whereby the parry of at- 

^ • •tr r V n • r r r trtighimenf tfiat 

plaintiff, owner of the (hip Lord Duficafjy of 933 tons tlip owner fliail 

burthen, of which A. Heartley was mailer, let her to fortkioithm^k^ 

freight to the defendants for 12 calendar months certain nndftro gfifc. 

from the 24th of September 1806, and from thence for 

fuch longer period, if any, as the defendants (hould think 

° ‘ ^ IS not a condi- 

fit to keep and retain the fame, upon the conditions and tion precedent 
covenants thereinafter contained. And the plaintiff co- of freight, after 
venanted that the fliip fliould be navigated and furnifhed had oiken tiie 
wnth 50 peifons, and fuch further number, not exceeding f^ivicrand ufed 
100, as fhould be required by the defendants ; the owner * certaia 

period; but if 

being reimblufed by the freighters for fuch additional the freighter be 
1 r , afterwards dc- 

number according to the average rate of wages and pro- laytd or injured 

vifions expended on tlie whole. That the (hip, during of repairing 

the time flie fliould be tiavigatcd and employed under the !!> 

charter-party, fliould be under the entire control of the cr>i 

repair in the 

fit ft inftance had precluded the fieightcr from making ti»:v ufe o^thc vefTcl, that would have 
gone 10 the whole conlidtration, and have been inltlud on as a bar lotiic action. 

it A (hip having been let to ft eight for 1.2 mon hs, and fur fuch longer period as the 
frtighters fhould detain her, for wliich certain proportions of the freight were to be jjaid at 
the end of z, 6, lo, and 14 montlis, &c« it is no anfwcr to a breach for non-payment ot iix 
months’ freight due at the end of the 10 months, tliat the owner Ind covenanted fo/tr/y* the 
velfel in repair duiing the time (he was freighted, and that fhc was not in repair the 
freighter pipped goodi on board her during the 12 months, which made it ncciflary for him 
to unload and repair her, whereby fhc was unferviceabls for part of the fix montlis j and that 
he had paid the freight for all the time the was fcrviccable j and that fhc was not m bis fir- 
vice for 10 months m the whole: for non conftat hut that after the had been uled by the 
freighter, fhe wanted repair without any default of the owner, or that he was guilty of any 
delay in making the repairs; and the freight would ftiil run on during the time ol lepair. 

3. The freight being referved at lo much permontby was earned at the end of each month, 
although the ftipulated times of payment were from <pinoiiths to 4 montlis, and the fhip were 
loft before the end of 14 months. 

4. An allowance for extra men being covenanted to he paid by the freighter, the refidue 
of which (after part payment) was not to be paid till the Jhip't difehargey or return frm her 
voyege» and the Ihip having (ailed on a voyage to St, Domingo, where (he arrived, hut was 
burnt before her return ; held that fuch lofs was a difebarge of her from rhe freighter’s em- 
ployment, as if by the nCt of the freighter j on which fuch extra allowance became payable. 
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1809. defendantSi fo far as related to all orders for failing, def- 
„ * tination, and delay. And the defendants covenanted to 

againfl pay to the owner, for the hire and fervice of the (liip for 

Ge0DE8. . ' ^ ^ 

the faid term of 12 calendar months, and fuch longer 
period as they fhould keep the fame, the freight and rate 
following, viz. 24/. per calendar month per ton, being 
1119/. I2J. per month, commencing from the 24th of 
September 1806, and auUni^ when the fAp Jhould be returned 
to the river Thames, and there by the freighters declared 
to he dif charged : it being undcrltood that the freighters 
fliould not be at liberty to difeharge the (liip abroad, al- 
though ilie might be abroad at the expiration of the faid 
12 calendar moths, or at any oilier place, but within the 
port of London^ And that the freight (liould be paid in the 
proportions and at the periods following, viz. 2 months 
freight at tlifi execution of the charter-party either in cafli 
or by accepted bills of the freighters at 3 months from 
the faid 24th of September \ 2 months more at the end 
of 6 calendar mouths from the faid 24th of September 
2 months more at/ the end of 10 calendar months; 2 
months more at the end of 14 calend^ir months, fliould 
the fhip be fo long employed ; and in like manner 2 
months more at the end of every fucceeding 2 calendar 
months, until the Jhip Jlmild be di [charged ; and immediately 
upon fuch difeharge^ the balance to be paid by the freighters 
in cafli or their acceptances' at 3 months. That the 
freighters (hould pay all port charges, tonnage duties, 
dock dues, and all other duties and dues, except lights and 
pilotage, which w^cre to be piid by the owner. That 
they would reimburfe to the owner the charges for addi- 
tional men beyond 50 as before mentioned ; two calendar 
months allowance for fuch additional men to be added to 
the fir ft payment of freight ^ but the refdue of fuch allow- 
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IN THE Forty-ninth Year of GEORGE III. 

unce not to he paid uutil the Jldp^x dlfcharge^ or return from 
her jirjl irit ended voyage ; and in I the manner for any other 
foreign voyage or voyages. By virtue of which charter- 
party the defendants on the Uni 24th of September took 
the flilp Into their fervlce and kept and retained the fame 
therein until (lie was afterwards, and whiUl (he was fo 
in their fervice, and after the expiration of lo, but before 
the expiration of 1 2 months from the fame 24th of Sep- 
tember ^ viz. on the 2 2d of Augujl 1807, at St, Dortfingo^ 
without any default of the owner, niafter, or mariners, 
coffumed by fire and wholly lojf and was thereby prevented 
from returiiinji to London, And then the plainlifF, after 
averring that the fiiip, during all the time (he was fo kept 
and detained in the fervice of the dtfeiulants, was navi- 
gated and furnifliv'd with 50 peifons, and fuch further 
numb‘*r, not exc eeding ico, as v/is required by the de- 
fendants; and was during all tint time under the entire 
control of the elefendanis to all orders for failing, def- 
tinarion, and dedr.y ; afligned three breaches; i. that 
though the defendants paid the plaintifl' the two months 
freight payable at the execution of the charter' party, and 
alfo the 2 months freight at the end of the firfl 6 calen- 
dar months ; yet they did not pay the two months freight 
at the end of the faid 10 calendar months. 2. That the 
defendants have not paid to the plaintilF any fubfequent 
freight, j. Thu although on the 24th of OHober i8o5 
the defendants required the plaintiff to put on board, 
and he did put on board, 20 additional men beyond the 
50, who all failed in the fliip on a foreign voyage to S/*. 
Domingo^ and continued on board from thence until the 
lofs ot the fliip ; and although according to the average 
rate of usages and provifions expended on the whole, the 
(jefendaats became liable to pay to the plaintilF 8/. per 
O 0 month 
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1809. month for every fuch additional man ; yet the defendanta 
Havelock rcimburfed the plaintiff for any of them. 

Ct»Dgs defendants craved oyer of the charter-party, by 

which it appeared further that the plaintiff covenanted that 
the (hip, at his cxpence, (hould be forthwith mode tight attd 
Jifong^ and well and fufficiently equipped, manned, and 
fitted, &c. for a voyage or voyages of 12 calendar months 
to foreign parts *, and (hould during the continuance of the 
chaficr pafty be kept tight and ftrong, and well and fufii- 
clently equipped, &c. and viftualled ; concluding with a 
mutual general covenant for performance : and particu- 
larly th^ plaintiff binding to the defendants the faid (hip, 
freight, tackle, &c., (ihe periU and dang^-rs of the fcas, 
* rivers, &c., all inevitable accidents whatever, and cap- 
ture by enemies, and the detention and reftraint of 
rulers, See. being excepted :) and the defendants binding 
to the plaintiff the goods put on board the (hip. The 
defendants then pleaded, i. non cfl faflum. adly, That 
the (hip was not at the expence of the plaintiff forih%vith 
or within a reafonable time after the charter-party made 
tight and ftrong, and Well and fufficiently equipped, &c. 
for a voyage or voyages of 12 calendar months to foreign 
parts ; whereby (he was delayed and hindered from pro- 
ceeding on a voyage from London to S/. Domingo, and was 
detained on her faid voyage at Portf mouth for an unrea- 
fonable length of time, viz. for 4 months, during all which 
time the defendants loft the ufe and benefit of the (liip, 
and were put to great expence In repairing her and mak- 
ing her tight and ftrong and fitting her for fuch voyage 
and alfo that thereby certain goods of the defendants on 
board the (lup were wetted and damaged ; wherefore 
they pray judgment of the plaintiff’s a£tion. sdly, The 
defendants pleaded as to the firft breaqb, that during the 

12 calen* 
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12 calendar months therein mentioned, viz. on the ifl: 1809. 

of November 1 806 certain coods of the defendants were ' 

' Havelock 

Ihipped on board the vcffel to bf carried from London to agahfi 
Sf, Domingo s and ihat at the time of flipping them the 
vcHcl was not tight and flrong, and well and fufliciently 
equipped, 6cc., but was decayed, leakey, defeflively 
provided, and in an unfeavvorthy ftatc for performing the 
faid voyage ; in confequencc whereof it became ncceflary 
to unload and repair her, and (he was afterwards un- 
loaded and repaired before flie could proceed on and per- 
form her fald voyage : and by means of the premifes the 
fliip was unemployed by and ^wholly unftrviceable to the de- 
fendants for a great part of the fix calendar months from 
the 24th of September 1806, viz. for 4 calendar months 
part thereof. And then the defendants averred that tliey 
paid to the plaintiff for the hire and fervice of the fliip 
for the refidue of the faid 6 calendar months the freight 
in the charter-party mentioned. The fourth plea was 
the fame in fubflance as the laft ; omitting only to (late 
that the defendants paid for all the time the (hip was not 
wholly unferviceable to them or unemployed: and it 
avers that the fliip ^as not in the actual fervice and em- 
ploy of the defendants y' or retained in fuch fervice under the 
charter-party^ for 1 o calendar months in the •whole from the 
2 c^th of September 1806 until Jlse •was confumed by fire as 
in the declaration mentioned, and which fire happened 
without any default in the defendants, ythly, The de- 
fendants pleaded (to the fecond breach) that the (hip after 
the charter-party made •was not employed by them or in their 
fervice until the end of calendar months from the faid 
24th of September 1806 ; but* while (he continued in their 
fervice and employ, and before the end of 14 calendar 
monthsi &c. viz. on the aad of Augujl 18079 in parts 
O o 4 beyond 
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beyond the feas near St. Domingo^ the fliip, without any 
default of the defendants was confumed by fire and wholly 
loll, 8thly, (as to the lad breach), That the defend- 
ants did reimburfe to the plaintifF two calendar months 
allowance for the additional men beyond 50 put on 
board, &c. j and further, that after making the charter- 
party the (hip failed on a voyage from London towards St. 
Domingo^ being her firjl intended voyage outwards under tfie 
charter-party with a cargo of goods of the defendants’ on 
board ; and that afterwards, on the 22d of Augufi 1807, 
in parts heyotid the fens near St, Domingo^ the JIjip was^ 
without default of the defendants, burnt mid wholly lojl^ 
and never did return from St. Domingo aforefaid 

The plaintifF in hU replication demurred to the zd, 3d, 
and 4th pleas, and afligned for fpecial caufes of demurrer, 
that the defendants in each of thofe pleas had attempted 
to put in iffuc immaterial fafts, and had infilled on divers 
covenants of the plaiiiill? as conditions precedent to the 
performance of their own covenant; whereas they were 
feparate and independent covenants ; and the breaches of 
covenants alleged againft the plaintiff in thefe pleas were 
no anfwer to or judification of the breaches of covenant 
of which the plaintiff complains. To the yth plea the 
plaintiff replied, that the defendants after making the 
charter-party, viz. on the i8th of November j ^06 ^ 
patched the fliip with a cargo on a voyage to the iiland 
of 5 /. Domingo\^nd that the fliip afterwards, and after the 
expiration of 7 calendar months from the faid 2^th of 
September 1806, and before (he was fo burnt and wholly 
loft, viz. on the 4th of May 18 7 arrived at St. DemingOf 
and delivered her cargo, and completed the faid voyage. 
As to fo much of the bth plea as relates to the two calen- 
dar months allowance for the additional men, the plaintiff 

took 
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took iflue oh the reimburfement of fuch allowance. And 
as to the refiduc of the plea he replied, that before the 
(hip was confumed by fire, to wit, on the 2oth of Augujl 
1807, the (hip had arrived at 5 /. Domingo and completed 
the faid intended voyage. 

The defendants joined in demurrer on the ad, 3d, and 
4th pleas ; and demurred generally to the replications to 
the 7th and the latter part of the 8th pleas : on which 
there was alfo joinder in demurrer. 

Tliis cafe was argued on a former day in the term by 
Gnfclee for the plaintiff, and Marryat for the defendants. 
The queftions made upon the demurrer to the 2d, 3d, 
and 4th pleas were, whether the agreement in the char- 
ter-party that the (hip (hould be made tight and ftrong, 
&c. were a condition precedent to the payment of any 
freight and whether the matters alleged in thofc pleas 
■were an anfwer to the aftion on the breacli of covenant 
for non-payment of the freight ; or were the ground of a 
crofs aftion againft the plaintiff for damages. The next 
queftion arofe upon the demurrer to the replication to 
the ylh plea, whether the (hip not having returned from 
her voyage to St, Domingo back to die river Thames^ and 
been there difeharged, but having been burnt abroad be- 
fore the end of 14 calendar months from the date of the 
charter-party, after (lie had completed her outward voy- 
age to St. Domingo (which was completed after the end 
of 7 calendar months;) the owner were entitled to any 
part of the freight accruing after the expiration of fix 
calendar months ; w'hich is what he claimed upon the 
fecond breach of covenant. The laft quedion arofe upon 
the demurrer to the replication to the latter part of the 
8th plea ; whether the (hip having been fo burnt at S/« 

Domingo^ 
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1809. Domingo^ and not difcharged in the rhrcr Thames or rc- 

intended voyage j the plaintiff were 
a^ahfi entitled to any part of the extra allowance claimed by the 

Gi1)P£5« . ' 

lad breach of covenant beyond the part payment made 
in the firfl inflance. The fabdatice of the arguments 
on thefe points were afterwards fully dated by the Court 
in giving judgment. And after time taken to con* 
fider, 

Lord Ellensokough C. J. now delivered judgment^ 
(after dating the declaration as before fet forth.) 

The defendant craved oyer of the charter^partyi by 
which u appeared that the plaintiff covenanted that the 
Ihip^ at hii. expence^ ihoiild forthwith be made lights 
daunchi and drongi and well and fuiTiciently equipped, 
manned, 8cc. for a voyage or voyages of 12 calendar 
months, and fliould, during the continuance of the char* 
ter-party, be kept tight, daunch, &c. and well and fuf« 
ficiently equipped, manned, 8cc. : and it is upon this co* 
venant that the defendants have grounded feveral of their 
pleas. The (ird plea, upon which any quedion arifes, 
dates that the fhip was not forthwith after making the 
charter-party made tight, daunch, &c. and well and 
fufiiciently equipped for a voyage or voyages of 12 calen- 
dar months ; per quod (he was hindered from proceed* 
ing on a certain voyage from London to St. Domingo^ and 
detained an unreafonable length of time; during all 
which time the defendants were deprived of the ufe of the 
(hip, and were put to great expence in making her tight, 
daunch, &c. and fitting her for her voyage, and divers 
goods of the defendants which were put on board her 
were wetted and damaged. To this plea, which is pleaded 
IP the whole of the demancf, the plaintiff hat demuned, 

and 
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and the queflion upon 5 t is. Whether the defendants arc 
entitled to infill that the forthwith making the (hip tight, 
(launch, &c. was a condition precedent. The defendants 
did not repudiate the (hip, becaufe (he was not immedi- 
ately made tight, (launch, &c., but took her into their 
fervice and employed her; and after having navigated her 
for feveral months, they fay that, becaufe this was a con* 
dition precedent, and was not performed, they arc not 
liable to pay any thing. They do not pretend that the 
iion-peiformance has damnified them to the extent of 
the payment they wi(h to evade : and to be fure, if this 
were a condition precedent, the negle^l of putting in a 
Cngle nail for a fingle moment after the (liip ought to 
have been made tight, (launch, &c., would be a breach 
of the condition, and a defence to the whole of the 
plaintiffs demand. We are clear, however, that the 
defendants, who took the (hip into their fervice and 
employed her in an unimpaired (late, have no right to 
infid that the forthwith making her tight ^ &c. was a' con* 
dition precedent. Whether a particular covenant is to 
conditute a condition precedent depends upon the inten- 
tion of the parties, as it is to be colle£led from the in- 
drument in which the covenant is contained, as is laid 
down in Porter v. Shephard^ 6 Term Rep, 668. and in 
Glazebrook v. Woodrow, 8 Term Rep, 370, 371. And it 
would be an outrage to common fenfe to fay, that it could 
have been the intention of thefe parties, that if the de« 
fendants took to this (hip, as a fliip in their employ under 
the charter-party, they fliould be at liberty afterwards 
to infill that the making her complete in every partiofular, 
and that forthwith, without any delay, was a ftri£l con- 
dition precedent on the part of the plaintiflF. The cafes 
cited are alfo decifive upon the point. ConJlaUer. Cloherie^ 

Palm* 
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Palm* 397. flicws that a covenant to fail with the firft 
wind is not a conciiiion precedent. Bornman v. Tooke^ 
Campy, 377. proceeds upon the fime principle. Boone v. 
Eyre^ i H, Blac, 273. in the notes, lays down a very fen- 
fible general rule, that where mutual covenants go to the 
whole confideration on both (ides, they arc mutual con- 
ditions, the one precedent to the other : but where they 
go only to a part, and a breach may be paid for in da- 
mages ; there the defendant has a remedy on the cove- 
nant, and (hall not plead it as a condition precedent. 
Had the plaintiff’s neglcdl here precluded the defendants 
from making any ufe of the vefTel, it would have gone to 
the whole confideration, and might have bc:en infiiled 
upon as an entire bar ; becaufe the confideration for the 
defendants’ covenant to pay the freight would then have 
failed in toto ; but as the defendants have had fomc ufe 
of the veffel, notwithflanding the plaintiff’s negled, the 
plaintiff’s covenants to be confidered as going to a part 
only 5 the confideration has not wholly failed ; and the 
covenant cannot be looked upon as having rulfed a con- 
dition precedent, but merely gives the defendants a right, 
under a counter a£lion, to fuch damages as they ean 
prove they have fuftained from this negledl:. For thefe 
reafons we are of opinion that this pka cannot be fup- 
ported, and that the demurrer to il mull be allowed. 

The next plea fubmitted 10 the confideration of the 
Court is pleaded to the firll breach only. It dates that 
during the 12 months mentioned in the charter-party di- 
vers goods were ihipped on board the veffel, to be carried 
from lAmdon to St. Dowingc ; that at the time of (hipping 
them the veffel was not tight, daunch, &c. and fufEciently 
equipped, &c., but on the contrary was decayed, leaky, 
ill fitted, and in an unfeawortby date ; that in confe- 

quence 
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quence thereof it became necefTary to unload and repair 
tlie {hip ; that by means of the premifes the fliip became 
unemployed by and unferviceable to the defendants for 
a great part of (ix cakndar months; and that the defend* 
ants have paid for the hire and fcrvicc of the lliip for the 
reiidue of the faid fix calendar months. There is another 
plea fimilar to this, except that it does not {late that the 
defendants paid for all the time the {liip was not uiifer- 
viccable to them, or uncrmployed : and it avers that the 
fliip was not in their fervice or employ for to calendar 
months in the whole, 'io thefe pleas the plaintiiF has 
alfo demurred, and the queftion upon them is, whether 
the defendants have flicwn fueh a neglecl in the plaintiff, 
as will cxcufe them from the payment of the freight 
which the firft breach ebime. Thefe pleas are founded. 


1809. 
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not upon the flipulalion forthwith to make the veffel tight 
{launch, &c., but upon the Itipulation to keep it fo ; and 
it is not alleged that there was any defeft at the com- 
mencement of the 1 2 months for w'hich the velTcI was 


liircd ; but that at the time ojfiippwg the goods during the 
12 months Hie was not tight, See. It is therefore per- 
fcdlly confident with (he allegations in thefe pleas, that 
the fliip had been put into a perfect ilite, and thoroughly 
equipped, immediately after the execution of the charter- 
party ; that flie was fo when the defendants took her 
into their fervice ; but that flie became otherwife, (which 
might be from one of the accidents to which all veffcls 
are fubjt?£l,) whilft in the defendant.^’ employ. It is in- 
deed confdlent with thefe pleas, that the veffel might have 
performed a voyage for the defendants before this dcfedl 
occurred: and as.it is a general rule that pleas are to be 
taken moil flrongly againd the party pleading them ; in- 
afmuch as it is probable he would date his cafe as fa- 
' favour- 
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Yourably for himfelf as the fads would permit ; we (hould 
be warranted in affuming this to be the cafe. The pleas 
do not (late that there was any delay in making the re- 
pairs, or that it was through Sny default in the plaintiff 
that the defe£k had occurred. The queilion then is, 
whether, becaufe the plaintiff has undertaken to keep the 
veflel tight, &c., the defendants have a right to dedu£t 
any thing out of the freight they are to pay, in rcfpe£k of 
the time which may be taken up in making good fuch 
defefts as may occur during the period for which the 
vefTel is hired ? And we are of opinion they are not. 
From the accidents to which (hips are liable, it was in the 
ordinary courfe of things to expt£l: that this (hip might 
want repairs in the courfe of her voyage \ and when the 
defendants were making their bargain, they fliould have 
ftipulated to dedu£t for the time which might be cx- 
haufted in making thofe repairs, if they meant to make 
that dedu£lion. Without fuch a Aipulation, we think 
the true conAru£lion of the charter-party is, that whilfl: 
thofe repairs are going on, the (hip is to be conlidered as 
in the defendants’ ftrvice, and the defendants liable to 
continue their payments. As thefe pleas therefore do not 
(hew that it was owing to any default in the plaintiff, 
that the defeft in the fliip occurred, or that there was any 
delay in repairing it; we arc of opinion that no deduc- 
tion is to be made from the freight on that account ; tha^ 
thefe pleas therefore are bad, and that the demurrer to 
them muff be allowed. 

* The next plea, upon which a queAioii arifes, is pleaded 
to the fecond breach, (which claims freight beyond the 
expiration of fix calendar months,) and this plea is, that 
the veffel was not in the fervice or employ of the defend- 
ants until the end of 14 calendar months, but within that 

time 
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time was, without any default in the defendants, con- 
fumed by fire. To this the plaintiff has replied, that the 
veflel failed for S/. Domingo, delivered a cargo there after 
the end of feven calendar months, and was not burnt till 
afterwards. To this replication there is a demurrer ; and 
the defendants contend that the (lipulations in the charter- 
party, which fix the times for paying the freight, make 
the right to the portions of freight payable at ihofc times 
depend upon the then fafety of the (liip ; and that the 
lofs of the veflel before any one of thofe periods deitroys 
the right, except for fuch freight as was previoufly pay- 
able. That a lofs, for inftance, after the end of fix 
months, but before the end of lo, would have precluded 
the plaintiff from claiming more in the whole than four 
months freight : and that a lofs after lo months, and 
within 14 , would have confined the plaintiff to fix months 
freight. It is to be remembered however, that the char- 
ter-party flipulates that the defendants fhould pay a given 
freight per c.iiendar month ; and the times fixed for its 
a£lual payment can only be confidered as poflponing, for 
the defendants’ convenience, the a£iual payment of a 
fum then due to a future period ; not as creating a con- 
tingency whether it fhould ever be paid at all. Each 
month’s freight therefore was earned, and became com- 
pletely due, at the end of each month \ and it was no- 
fliing but the adtual payment that was poilpoiicc^ We 
are therefore of opinion that this plea is alfo bad, and 
that the demurrer to the plaintiff ’s replication muft be 
over-ruled. 

The laft queflion arifes upon the laff breach, which is 
for the allowance of the extra men: of that allowance 
two months was to be added to the firfl payment for 
freight, and the refiduo was not to be paid till the Jbip^s 
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1809* dtfcharge or return from her Jir(l intended voyage, and in 
" like manner for any other foreign voyage or voyages. 

agatrft The defendants* plea to this breach is, as to the nrfl two 
months allowance, payment; and as to the refidue, that 
the (liip failed upon a voyage to St* Domingo^ and was 
burnt and loft before her return. The plaintiff has taken 
ilTue upon the payment ; and as to the refidue has replied, 
that the fhip arrived at St. Domingo^ and completed that 
voyage. To this there is a demurrer ; and the defend- 
ants infill: that as the fhip never nvas difeharged^ and never 
returned^ nothing beyond the firfl two months allowance 
became payable. But we are of opinion that the de- 
ftru£lion and lofs of the veflel was, within the true intent 
and meaning of this charter-party, a difeharge of the 
veiTel from the further profecution of the adventure and 
employment in which (he was engaged : and that upon 
that event, tlie refidue of extra allowance became pay« 
able, as if the difeharge had taken place by the a£l; of 
the defendants themfelves : and that the defendants 
mull be underflood to have difeharged the vefTel when 
they could by no poflibility any longer employ her. Wc 
are therefore of opinion in favour of the plaintiff upon 
each of the feveral points raifed by thefe pleadings. 

Judgment for the Plaintiff. 
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was a conviftlon upon the ft it. 42 Geo. 3. c. 3S. 
r 20. in the penalty ot 2 od/. (iv.itiuated to loc/.) m^tking imo 
agninft a maltfter at PiymotM^ for having, on the 27/A of ui\ while it is 
j^pril 1807, wetted corn, then and there making into j»*diys iVom*^ 
malt, in a cert lin (lage of operation, while the corn was Jl'i. ^nnpicd^ 
a-floor, after it had been emptied out of the ciderii ufed 
for deeping it, before the full end and expiration of dau 46^?.^./.^. ^ 
from the time when the corn had been fo emptied out of^ viii „ .^e.icui- 

ly, Mi.d tp.a^ts 

the cidern j contrary to the form of the datute, &c. (y. 3.) n.at the 

Nothing turned on the particular form of the convidtion ; niail mtbe 

but it appeared from the evidence fet out, that the oftence 

mud have been committed between the 20th ard the 

27th of Jpril 1807. And the only quedion was, Whe- 

ther at that period the aft of the 42 Geo. 3. c. 38. f 30. ccmupnccand 

• *' raict it\' t), ai 

v/as in force r As to w’hich th"* cafe dood thus: ma't.rs 

By that datute no madder dtall w’et any corn making d 
into malt in any dage of operation after the fame has "!oviricd 
been emptied out of the cidern ufed for deeping fm#h 'o® 

^ ^ ° i?>o6, ami (h.ill 

corn until the expiration of 12 davs, on pain of forfeit- conrinut in force 

« ^ ll!C 25 thof 

ing 200/. By d. 46 Geo. 3. c. ^y)^f. i., after reciting the Ma^ch 1807- 
cxpediency of repealing fome of the proviCons of the porating the 
42 Ga?. 3., it is £nafted, that from and after the^fc: of aaion,^tWs 

Augufl 1806, fo much of the recited adl asdeferibes the only ope* 

offence above-mentioned in the terms of it (hall be re- former 

• ^ ore duiir g the 

pealed^ except in cafes where any fine (hall have been time, i.miccd ia 
. > R . I /• . r , « ^ '4ih ftdlion, 

then incurred. And by/. 3., from and after the id of a/>ei which the ' 

Auguf 1806, no maltfter (hall wet any corn making into opcMtiorTdur-^* 

ing Hi*, interval 

between the 2 5tb •£ M^reh 1807 and a fubfequent reviving and continuing (ho 
46 CeQ. 3 . 

V0I..X. Pp malt. 
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malt, in any ftage of operation^ after the fame fliallhavc 
been emptied ouc of the ciftern, &c. until the expiration 
of 216 hours (or 9 days), on pain of forfeiting 200/. By 
12 and 13. the general remedies for recovering penal- 
ties, 8fc. given by former afts are referved. And /. 14- 
enadls ** That this zA (ball commence and take efTedt as 
to all fuch matters and things therein contained, in re- 
fpedk whereof no fpecial commencement is hereby di- 
redted and provided, from and immediately after the i(t 
of Jugujl 1 866, and (hall remain and continue in force 
until the 25th of March 1807/* The laft-mentiohccl 
adk was fufFered to expire on the faid 25th of March 
1807, and was reviced by the (tat. 47 Geo. 3. Ji. 2.r 
r. 37, from the pa(Hng of the udl on the Bth of Auguji 

1807, and continued until the 25th of March 1808; 
when, having again expired, it was on the 14th of April 

1808, by the adk of the 48 Geo. 3. c. 36. further continued 

till the 24th of June 1809. interval 

between the 25th of March .1807, when the temporary 
repealing adt of the 46 Geo. 3. c. 159. expired, and the 
8th of Augujl 1807, when it was revived, viz, on the 
27th of April 1807, that the offence in queftion againft 
the repealed provifionof the ft. 42 Cno. 3. was committed. 
And the information on which the defendant was con- 
vicked was exhibited on. the idth of July 1807, and the 
Con 4 lllion itfelf took place on the iith of January i8o8, 
after the 46tb of the king had been revived. 


Harris moved to qua(h the convidtion, which had 
been returned Into this court by certiorari, on the ground 
that the ftat. 46 Geo. 3. having repealed the provifion of 
the Hat. 42 Geo.^» which conilituted the offence of which 
the defendant had been convidled, and having fubftituted 

another 
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another provifion in its place ; though this latter were 
only temporary 5 the prior provifion did not revive upon 
the expiration of the temporary one : for which he cited 
Warren v. Wtndle (a). And if not, it was admitted that 
it would not be revived during this period by a fubfequent 
continuing law, which had paflfed upon the fuppofition 
that the firft was then an exifting law. The rule was 
laid down in Warren v. Windle^ that the prior law would 
not revive after the repealing temporary ftatute was 
fpent, unlefs the intention of the legiflature to that efFe£k 
were exprefied ; which he faid did not appear in this 
cafe. [He was not, however, at firft aware of the 14th 
feflion of the 46 Geo. 3. which is not in the common 
printed edition of the ftatutes. But he afterwards ar« 
gued] That the operation of the 14th claufe was merely 
confined to the fubftituted provifion in the 3d claufe ; 
and that if the firft claufe did not operate as a perpetual 
repeal it would be nugatory ; ^or the third claufe, being 
affirmative (^), was, while it was in force, a temporary 
virtual repeal of the former ftatute. And the argument 
e contra muft alTume that the fufpenfion and the repeal of 
an a£t are the fame thing. 


1809. 

The Kim a 
againfl 
Roc IKS. 


Dampier^ contra, relied upon the r4th fc!}. of the 
temporary repealing ftatute of the 46 Geo. 3., as evincing 
the intention of the legiflature not to repeal the.42d of 
the king abfolutely, but only from the ift of Auguji 1806 
to the 25th of March 1807 ; which he faid made an end 
of the queftion. He faid, that he did not differ from the 
principle laid down by the defendant’s counfel, hut only 
on the application of it to this cafe. The objedl of the 
temporary repeal was to give time for making the experi- 

(a) % Eafty 205. (b) 6 Bac. Ahr, 372. Statute. D. 

Pp a ment 
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1809. mfnt as to the alteration of the period in refpeft of 
wetriiic: the malt 5 and could not have been meant to 

The K IMG 

afrainfi abolifli cvcry check upon fraud againil this branch of the 
revenue. It was a clear rule, that by the repeal of a 
repealing ftatute the original ftatute is revived (/r): and it 
muft be the fame thing if the repealing law itfclf provide 
that the repeal (hall be only temporary. And he cited 
the cafe dated in Sir T*. Ray. 397. as ftrongly to the pur- 
pofe. In 1661 the aflembly of Jamaica made a law for 
^raifing a revenue by a tax on ftrong liquors, which was 
indefinite and perpetual : afterw^ards they pajTcd another 
law granting the like revenue, but to continue for two 
years. The queftion was, whether this latter was a vir- 
tual repeal of the former law ? And it was held by Lord 
C. J. North and feveral of the Judges aif.^mblcd, upon 
debate, that it did not repeal the perpetual law, but only 
fufpended its power during thofe two years ; and when 
the two years expired it \|as as if no fuch ad had been 
made. 

Harris^ in reply, relied on the fubfequent ads reviving 
and continuing the ft. 46 G. 3. to Oiew that tlic legiflaturc 
did not mean to permit the original ftatute to revive after 
the 25th of March 1807 ; but it was evident that the ad 
of the 46 Gi 3. was twice fufiered to expire for a (hort 
period by an overfight. And he argued that the inference 
of fuch intent was allowable to be drawn from thofe fub- 
fequent ftatutes, which had pafled before the convidioii 
in quellion. That the cafe in Sir ST. Ray. vvas very 
diftinguifhable from the prefent; for there the fecond 
law was merely nugatory, as making the fame provifipn, 
though for a kfs time than the former one, which it did 

(tf) 6 Sat. Air. yjU Statute Dt 


not 
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not affect to repeal : but here the fecond (latute declared 
the repeal of the firft in genrfal terms, and fahlVuuted 
fomething elfe in the place of it, which at firlt was meant 
to be only temporary. 


1809. 

The Kino 

RoGtRi. 


Lord Ei.t.knborough C. J. It is a qin (lion of con- 
flruclion on every act proteffing to repeal or interfere 
with llie proviGon of a former law, whether it operate as;, 
a total or a partial and temporary repeal. Here the 
qiu dion is, whether the provifion oi the llat. 42 Geo, 3., 
whi':h was originilly perpetual, be entirely repealed by 
the 46fh of the king, or only repealed for a limited time : 
if the I itt< r, then the convi6lion, being after rhe expira- 
tion of the repealing law, which was only to continue in 
force till th ■ 25 ih of March 18c;, w.»s proper. The lad 
acl recites iiulecrl that certain provilions of the former one 
fliould be npcalcd; but this word is not to be taken in an 
abfolute, if it appear upon the whole a£l to be ufed in a 
limited fenf r. And it does.fo appear by the I4rh feflion, 
which fpecifies that the a£l flvall commence cn the iff of 
Aiigitjl 1S06, and (haU continue in force until the 25tli 
of March 1807. I^hen bringing forward that claiife and 
inc >rpor^itiiig it with the fiiil, it is the fame as if the aft 
of the 46 Gt'o, 3. had faiti in terms that the provifion ih 
the 421I of the king rtioultl be repealed from the ift of 
Aiigujl ilic6 until the 25ih of March 1807 : which in 
effeft is to fufpend its operation only for a limited time. 
So underflanding ^he legiflature to fpeak upon this occa- 
fion, it is unnecelTiry to confidcr the interpretation which 
has been put on ether repealing or fufpending laws, under 
different circumllances : but the cafe of the Jamaica 
law's is no authofity to impeach this interpretation \ as the 
fecond aft of affcmbly impofing a certain duty for two 
P p 3 years. 
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years, which had before been impofed permanently, feems 
to have been purely nugatory. Then with refpedl to the 
fubfequent a£Is which pafled after the 46 Geo. 3., and 
which have been relied on, I cannot infer from them what 
the intention of the Icgillature was in the 46 Geo. 3., uq- 
lefs they had fpoken fuch intent clearly *, which they 
have not done. 

Grose J. The quedion turns on the true conftruc* 
tion of the 46 Geo. 3. as to the' intent of the Icgiflature to 
repeal wholly, or only for a limited time, the provifion in 
the 42 Geo. 3. The 46 Geo. 3. was evidently a mere pro- 
bationary a£l fufpending the provifion of another aft for 
a limited time, in order to fee what efFeft the new regula- 
tion would have in fuppreiTing frauds againd the malt 
revenue. For this purpofe^, thoin»h it ulVs at fird general 
words of repeal, it fpecifies precifely the times when the 
new aft (hall commence its operation, and how long it 
(hall continue in force. This thcr'^fore is a very plain 
and clear declaration of the imeniion of the legiilature, 
that it did not mean wholly to repeal, but only to fufpend 
the operation of tlie former law for th6 time limited : and 
the words of the fubfequent afts mud fpeak a contrary 
intent as plainly and clearly before we could give it 
effeft. 

Le Elanc J. The quedion arifes wholly on the con- 
ftruftion of the 46 Geo. 3., whether it is to operate as a 
total repeal of the 42 Geo. 3. fo as that the former pro- 
vifion could not be brought into force again but by a 
didiiift rt-ciiaftmenl ; or only for the time limited in the 
14th feftion. Now taking the different claufes of the 
46 Geo. 3. together^ it appears to have been merely an 

experimental 
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experimental fuperfeding the former proviGon during 
t))e time limited by the 14th fe£lion : and if that were 
the meaning of the legiflature to be colle£led from the 
whole a£b, there is an end of the argument* Then as to 
the fubfequent afts, we muft conGder it the fame as if 
the queilion had come to be decided between the 25th of 
March 1807 and the 8th of Augujl in that year, when 
the Grft fubfequent aft was paffed, within which period 
the information was laid before the magillraie, on which 
he was to decide, and on « hich the conviftion was af- 
terwards founded. The magiftrate could only have col- 
left ed the intention of the legiflature from the two afts 
of the 42 and ^6 Gcon 


1809. 

The King 
againfi 
RuCXBt. 


Bayley J. The true conftruftion of the ftat. 46 Geo. 3. 
taken altogether is, that the Grit claufe (hall operate only 
as a fufpending claufe upon the 42d of the king; for the 
i4lh claufe fays that this acl fliall commence and take 
efFeft*' only from the ift of Augufl 1806 until the 25th 
of March 1807. Then if this acl mean the whole of the 
aft, there is an end of the queGion. And I conGder it 
as relating to the whole aft ; and after the time limited 
by the aft for it to take cfFeft, I conGder the queGion 
the fame, as if that aft were no longer to be found in 
the Gatute book. 


Conviftion afiirmed. 
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Tth* Eitiu 


A ftatute {air 
being In Id year- 
ly on the day 
afrer old Mi» 
€hatlmAii except 
when old Ail- 
tbatlmat iails on 
a Saturday ; and 
then the lair 
being held on 
the Monday ; 
laeld that a hir- 
ini? f«om fuch 
Mcr.day till o.d 
Mt - Jay 

follo'vin.. is not 
a yr*v).y 

fcultit. .rr in 

be ob(ai4.tdt 


The Kino againjt The Inhabitants of Standont 

MASSiiY {ay 

KNIGHT was removed by an order of juftices 
from High Oftgar to Standofi Moffey^ ui EJj'ex. The 
Seflions, on appeal, confirmed the order, (ubjed to the 
opinion of this Court on the following cafe. 

Ongar ftatutc fair is held yearly on the day after old 
Michaelmas^ except when old Michaelmas day falls upon 
a Saturdnyi and then, on the following Monday. At 
Ongar fair 1806, held on a Monday^ which was two days 
after old day in that year, the paiiptr was 

hired to ferve If^. C. ol Staudon Maffly from the j dr day 
till the old Micivirlmis day following^ at the yearly wi’ges 
of 4/. lOJ. She rntert'd on her f-rvi< e upon rht- I hnrf^ 
day^ and continued therein till the evenir>g of the follow- 
ing old Michaelmas day, when ihe received her full 
wages. The Seffions found that the ftrvice from the 
time of the hiring to the Thurjday was difpenfed with by 
the mader. 

Bofanquet and Walford^ in fupport of the order of 
'Sellions, contended that alihough the pauper was in fafl 
only hired for 364 days, this was a good hiring for a year 
within the datute. They relied on The King v. iSTevu- 
Jled (^), in which a hiring from Whitfunday to WhiU 
funday was held fufficient, although the period did not 
comprehend 365 days : and argued that if a hiring from 

(a) I was not preffnt when this cafe was decided, but was favoured 
with this report of i( from Mr. Jiojanfuct. 

^i) Burr% S, C. 669 * 


a rnove^ 
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a moveable fcaft in one year to the fame moveable fcaft 
in the next year were good, a hiring from an annual fair 
to fair, as in this cafe, was equally good. The period in 
the latter cafe could never be lefs than 364 days ; but 
from Whitfunday to Whitfunday might be lefs than a year 
by fever al weeks. 

Pooley and Knox contra were (topped by the Court. 

Lord Ellenborough C. J. There is a clear dilllne- 
tion between this cafe and that relied upon; There the 
hiring v/as from a moveable feait to the fame moveable 
feafl: in the following year: here it is from two days after 
old Michatlmas day to the old Michaelmas day following. 
The argument that this is a good hiring, bccaufe it is 
a hiring from fair day to fair day, is unfupported by the 
fa£ts found by the Sellions ; the hiring was neither from 
old Michaelmas day to old Michaelmas day, nor from 
fair day to fair day. The cafes upon tliis fuSje^l have 
gone far enough; and it is neccifary to look back to 
the flatute, which requires a hiring for a year. If we 
allow thefe con(lru£livc hirings to go on, we (hall foon 
have it contended that a fervant acquires a f ttlement 
who is hired by the keeper of a bojrdingTchool from 
the breaking up at Chrijlmas to thc.breaking up at Chrifl^ 
masf although lefs than a year (hould in faA be com- 
prifed in the period. 

The other Judges concurrxnpr. 

Order of Seffions quaflied. 
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Kenfingtor. pa- 
lace hting kept 
In a conftant 
hate of prepara- 
tion to receive 
the kiniE, with 
hit officersi fer- 
vants, and 
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and doing duty 
there at ail 
times } and forpe 
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there, is privi- 
leged as a royal 
paiace again If 
the intiuhoii of 
the flitriff for 
the purpofc of 
cxecutinji pio- 
celb ai'ainli riie 
good'* of fi per- 
foii Having the 
ufe or Lcrcain 
apd'tmeiUs 
therein. 
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Winter againft Miles, Knt. and Another, late 
Sheriff of Middlesex. 

was an a€lion againft the (heriff for a falfe re- 
turn of nulla bona to a writ of fieri facias iflued at 
the plaintiiF’s fuit againft the goods of his Royal High- 
nefs the Duke of Sujixy refiJing at the time in Kenjing* 
ion palace : and the only queftion was, whether Kenfnigm 
ton palace were under the circumftances entitled to the 
privilege and protection of a royal palace, fo as to juftify 
the (heriff in refufing to execute civil procefs there. The 
particular circumftances given in evidence were after- 
wards ftated by Lord Ellenhovough C. J. in giving the 
judgment of the Court; and the whole cafe was left by 
him to the jury at the trial to fay, wbetlier Kenftngion 
were bona fide a royal palace ; and they found in the af- 
firmative. Upon which the Court was moved in laft 
Trinity term to fet afide the vcrdifl, and grant a new trial, 
on the ground of its being a verdift againft law and evi- 
dence. And a rule nifi having been granted for the more 
folemn confideration of the matter; caufc was fliewn in 
laft Michaelmas term by The Attorney-General^ Garrew, 
and Comyn ; and the rule w^as fupported by Williams 
Strj'., Marryat^ w^ Barne^alU The principal authority 
referred to was Elderton\ cafe, reported in 2 Ld* Raym. 
978. and alfo in 3 ^alk, 91. 284. and 6 Mod. 73. Tand 
Holti 590. And there were alfo cited 2 Injt. 548. 

3 InJL t/io — I. 4 Injl. T33. Stat. 4 if. 7. c. 3. 33 H. 
8. r. 12. 1 Hawk* P. C, ch. 2i. and v. Stubbs^ 

3 Term Rep. 735. The Court after the argument di- 

re£led 
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redied the cafe to (land over for conGderation : and 
now 

Lord Ellenborough C. J. delivered judgment. 

This was an adlion againft the late (herifF of Middlefex 
for a falfe return of nulla bona to a writ of Geri faciaSf 
delivered to him by the plaintiff for execution againft the 
goods of his Royal Highnefs the Duke of Sujpx, The 
defence made by the fhtriff was, that the Duke of SuJJcx 
had no goods in his bailiwick, except certain articles be* 
longing to his R. H. within Kenfmgton palace, where the 
execution could not, as the (herifF contended, be lawfully 
executed. And the queftion was. Whether Kenfmgton 
palace, as it is called, was, under all the circumftahees of 
its prefent occupation, entitled to the exemptions and 
privileges which are allowed to belong to a palace in 
which the king refides ? It will be rccoUefted that his 
late majefty King George the Second conftantly refided 
there, as feveral of his predeceflbrs had done before: 
that he died there : that his prefent majefty, upon his 
acceflion, held his firft council, and performed his firft a£l$ 
of ftate and government, as king, there. It clearly, there- 
fore, at that period was a royal palace of his prefent ma- 
jefty, entitled to every exemption whicbcan be claimed in 
refpeft of any palace belonging to his majefty. Being 
then fuch palace, the queftion is. When did it ceafe to 
be fo, and become no longer entitled to its former privi- 
leges ? Eldertonh cafe, in 2 Ld. Raym. 98 1, is the only 
reported cafe to be found, which bears any refemblance 
to the prefent. The queftions which occur in this cafe 
were in fome degree handled and difeufTed, but not de- 
cided in that cafe. Three Jiiftices, Powell^ Powys ^ and 
Gotildi are there dated to have agreed, ** chat the privi- 
7 
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Icgc of the palace {}Vhitehill) remained, though the 
“ queen (the cafe occurred in the 2d of Queen Anni) 
** were not refident.” Holt C. J., in Lord Raymond*^ 
report of the cafe, fays, If the court be kept there, 
though the queen’s perfon be not prefent, it is a red- 
“ dence : but when the queen, and the whole court, 
** and all the oihters, are removed, has it then the privi- 
“ lege of a palace And in another report of the fame 
cafe, in 3 Salk. 284., Lord Holt is dated to have held, 
that where there was a total abfence, as in the principal 
cafe, ** where the queen was neither prefent in perfon^ 
•• nor hy her domejiics^ or any of her family^ the place was 
not privileged.” And indeed if his mujefty were, in 
the cafe now before us, neither aftually nor virtually pre- 
fent at Kenjington ; neither in his royal perfon^ nor by his 
^eersy domejlics^ or any of his family^ according to Lord 
language, it would be difficult to fay that fuch a 
place was entitled to the privileges of a royal palace 5 and 
much more fo, if the palace were fo occupied hy others 
as that bis majedy could not immediately return and rc- 
(ide there in his own perfon, if he were pleafed to do fo. 
But it appears by the evidence of Mrs. Steele^ who lived 
at Kenjington palace as a fervant to the Duke of Sujfepe^ 
that there wesc date apartments there, and a throne, 
&c.: that thofe apartments were ufed By nobody elfe ; 
that they were referved for his majedy, and fome for 
his officers ; that the apartments occupied by the Duke 
<< of Sujex were the apartments of the lord chamberlain ; 

and that his royal highnefs, (who as a member of his 
<< majedy’s family came direfily within the terms of 
<< Lord Holt*^ propofition, in the report in Salkeld) ufed 
the furniture which was furniOied for the lord cham- 
berlain; that there are fervantSi houfekeeper, &c. of 
8 . V his 
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** his majcfty regularly there ; and a guard in front of 
the palace ; that the palace was kept up Jit for his ma^ 
r^ceptwn if he (hould choofe to vifit it \ that thcfc 
" was a deputy houfekeeperi Mrs. Pj/l^ir^ under Mrs. 

“ Strode^ the principal houfekeeper ; that divine fervice 
“ was performed in the chapel there every Sunday^ 
Another witnefs proved his having feen his majefty's fer- 
vants giving directions there. It was not queftioned but 
that the gardeners employed there were paid by his ma- 
jefty, and that the produce of the gardens were applied to 
his maje fly's ufe. It was indeed proved that fome famU 
lies refided in parts of the palace : but from the evidence 
before dated, the palace was, notwithdanding this, “kept 
“ fit for his majedy's reception at any time when he 
“ fliould choofe to come there." Under thcfc circum* 
dances it cannot fairly be faid, that his majedy was not 
there prefent, within the terms ufed by Lord Holt^ by his 
dotnejlics^ or atiy of his family nor that the palace was 
fo occupied as to preclude the pofiibility of his majedy's 
immediate perfonal return there at any time. The quef- 
tion of the difcontinuance of any place as a palace of re- 
fidence, which had at any time been fo ufed, by the fo- 
vereign upon the throne, might involve in its difeuflion 
many extremely delicate circumdanccs- It would not be 
a very feemly matter of inquiry, whether his majedy had 
by any and by what manif<;daUons of his royal will indi- 
cated a purpofe of not returning to any particular palace. 
So long, however, as the emblems and enfigns of his 
kingly dignity are preferved in fuch palace, and the apart- 
ments excluGvely appropriated to his ufe, arc by his im- 
mediate fervants kept ready and in a fit condition to 
receive him at any time ; whilft others are kept in like 
manner for the ufe of his officers j and fome are imme- 
diately 
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diately occupied by his majefty’s fons ; and no fuch ufe 
made of the reft of the palace as to preclude or materially 
interrupt his majefty’s return to it whenever he might 
choofe fo to do } his majefty we think may be confidered 
as virtually refiding there^ within the more reftrained 
language of Lord Holt^ as well as within the larger doc* 
trine of the three other Judges who fat with him, when 
the only other cafe in any degree refembling the prefent 
came under judicial condderation. On thefe grounds we 
think the finding of the jury waa| warranted under the 
faAs of this cafe ; and that a palace thus in all refpedls 
circumftanced, may be confidered as a place exempt and 
privileged from the execution and fervice of the ordinary 
prdcefs of the law, and the defendant of courfe excufed 
in not having levied, within its precin£ls, the execution 
in queftion. Had it indeed diftinQly appeared in evi- 
dence, that the Immediate perfonal refidence of his ma- 
jefty was, by means of any occupation of the palace in- 
compatible therewith, rendered impraflicable, we might 
have formed a very different conclufion on the fubjeft 
before us. And whenever a cafe fo circumftanced (hall 
occur^ the Court will not feel itfelf bound by any thing 
now laid down from direffing a jury, that the exemption 
in queftion ought in fuch a cafe to be difallowed. 

Rule difeharged. 
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Doe, on the Deniife of Sir William Milner, 

Bart, agamji Brightwen. 

^HIS ejeftment was brought by theleifor of the plain- 
tifF, claiming as heir at law, to try the title to copy- 
hold lands called Netherlands^ in the manor of Tolejbury 
in EJfex^ formerly part of the eftate of Sir Thcm^ Dany^ 
who left three daughters, his co-heirefles, Frances^ Marta^ 
and Elizabeth. Frances in 16^2 married Sir William 
Dawes^ afterwards Archbiftiop of Tork^ and died in 1705. 

The archbifliop died in 1724. Maria married Thomas 
Bultery whom fhe furvived, and fold her (hare of the 
premifes in queftion to her filter Elizabeth before 1723. 

Elizabeth married William Pierrepoint^ furvived her huf- 
band, and died, without ilTue, in 1758. Frances had ilTue 
by the archbiftiop Elizabeth Dawes ^ and Sir Darcy Dawes. 

Elizabeth Dawes (tlirough whom the leftbr of the plain- 

by the curcefy, .iccorclirij*; to the cunom, whrfc refpc6livt* wiv s had heen .idniitccd during; 
ihtii lives; the title ot'awilt cl.j:m;u|^ as heir by clclccr.t being com))lcic w'iinout admit- 
tance by the general law of copyhohi, and the title ot a tenant by rlic curtt-fy being alfo by 
operation of law* 

And having fuch good title to the pcfilffion as tenant by the cuitcfy, his poiTcflion of the 
copyhold after his witt-’s death will he reictred tolbat, and not to any advpiic title j though 
he were admitted after his wife’s death to hold to \\\m j urfuant to the j'ettlen:enty by which the 
tftate of the wife was linnttd to the furvlvor in he ; io as to let in the tilh of the heir at 
law of the wife in ejeCtrnent brought within «o years after the hufba?.d’s death. 

And though i-td of the copyhold had been fettl-d in«ny years before upon a third perfon 
for lif<; ; but no furrender having having been made to the trullees Ui dcr the ferclement, tlic 
legal eftate had remained in the h.eirsof tl^e tenant laft: fcifed and admimd ; and the fteward 
of the manor, appointed by liic heir a: law riod tur hulbanJ, had in his accounts after the 
wife’s death (which wa^ evidence of his havim; done the fame in her lifetime,) for above 20 
years back, debited hiinfrlf wall the rccetpr of e-'^'.U oi the n-nc for the hufbind on account 
of his wife, and the remaining i-‘^d for fuch o lier ptrfoii clrrimirig under tiu (cttlcmcnt ; yeC 
fuch payment to the latter muft be taken 10 have been made by the confent of the perfon en- 
titled at law to the whole j Co as to do away the notion of an adv>;rfe pofTcflion by the huf- 
bandoftliac i-gd, dilfin^t from his poffcfTion of il.c «thtr z-^ds as tcn.-nir b> the curttfy after 
his wife’s death ; in anfwer to a claim by the heir .«r '.iw of the wifeagainfl tiie devifee of the 
hulband who fet up an ^idvcife pofiVliion fir above zo years after tiic wife’s death. 

Nor will any ulcafe Irom the heir at law living at the time of fuch curtefy eftate lie pre- 
fumed dunng that period ; nor after his death- from the picfcnt heir at law, who might be 
called upon in equity to difeover it, if given ; though fuch releafe if proved or prefumed 
Would bar the copyfioldei’s claim. 


Monday^ 
Fib, 13th. 


A copyhold 
having defeend- 
cd to a wife as 
heir at law, who 
died before ad- 
mittance, hav- 
ing ftrft borne 
a child to her 
hufband, which 
died an infant, 
the liufband waS 
h^Id entitled to 
hold for his life, 
in the nature of 
a tenant by the 
cuitefyof Ftig^ 
tanJ, according 
to the cuftom of 
the manor; 
thoui'h the only 
cviclenceof fuch 
cuftom on the 
Rolls was three 
ird^-inces 01 
h'liftijnds ad- 
mitted as tenants 
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iSo^. tI6F cUirned) martied Sir William Milntr (the grandfather 
De 7 ex dem. leffor) in 1716, and died in March 1782. They 

*^**'^*],"^®***‘ had iffuc a fon,IP^i 7 /w#^f, who died in 177*^, leaving the 
Biiortwxn* Jgfl-Qjf Qf the plaintiflF his cldeft fon and heir. Sir Darcy 
Daws married Sarah Roundell in 1723} and died in 1732. 
Sarah Lady Daws died in 1773. They left a daughter 
Elizabeth in 1746 married Edwin Lafcelks^ the late 
Lord Ha§fwood. She died in i;64» and her hufband 
Lord Harewood in 1 795 % having bad iflue by her huiband 
a daughter who died Ihortly after her birth. The de- 
fendant was the tenant in pofieflion under the prefent 
Lord Harewoodi brother of the late Lord, from whom he 
claimed the premifes in i]ue(lion by devifC} he having 
furrendered to the ufc of his will. 

It appeared from the court rolls that Darcy Daivcj, 
(fon and heir of Frances L:i 6 j Diiwes^ then late the wife 
of the Rev. Sir William Daivcs^) Maria Butler^ widow, 
and Elizabeth Pierrepoint^ widow, who were the daughters 
and co-heirs of Sir Thomas Darcy^ Bart., were admitted 
ill nil to hold to them and their heirs as coparceners. 
Bus no furrender or admiiTion appeared to have been 
made on the part of either of thofc three perfons, or any 
one defeended from either of them (including Mrs. Laf- 
celled) until the admiflion of the leiTor of the plaintiff, 
which was in July 1808, in which admiflion he is ftated 
to claim as heir at law, according to the cuftom of the 
manor, of Elizabeth Lafcellesy theretofore Elizabeth 
DaweSf daughter of Sir Darcey Dawes^ Bart, deceafed, 
and alfo as grandfoa and heir of Sir William Milner^ 

; Bart, deceafed. 

bn" the part of Lord Harewood^ who defended this 
ejcAmenti was produced the fettlement on marriage of 

Sir 
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Sir Darcy Derives (the father of Mrs. Lafielles) with ^arab 
Roundeli^ dated in 1723, to which the archbiCiop his fa- 
ther (who had married Frances one of the daughters and 
three coheirefles of Sir Thomas Darcy^ , and Elizabeth 
Pierrepoint (another of the coheireffes) were a!fo purges.. 
From the recitals in that fettlement it appeared that the 
three portions to which Sir Darcy Dawes ^ (as heir of hi^ 
mother Lady Frances) Maria Butler^ and Elizabeth Pierre^ 
pointy had been refpeflively admitted in 1712, a» coheirs 
of Sir Thomas Darcy were thus circuTn(!anced. In j-3d 
the archbiGiop had an intereft for 99 years determinable 
on bis life ; the inheritance being vetted in his Ton Darcy„ 
And in this third an eftate for life was limited by the 
Settlement to ^arah Rpandell s but the deed recites that 
no furrend^r could be made of fuch third part to the ufe$ 
of the fettlement by reafon of the then minority of Darcy 
DaweSf he not being fpeclGcally enabled to make a fur* 
render by the private zA of parliament which had been 
paiTed to authorize the fettlement during his mlriQrity^ 
Therefore the archbifliop and his fon Darcy covenanted 
with the truftees that Darcy Dawes would when of age 
furrender ^his i-3d to the ufes of the fettlement. N9 
fuch furrender however was ever made. As to the other 
2-3ds, the fettlement recited that Elizaheih Fierrepotnp 
had purchafed her filler Maria Butler\ i-jd, and waR 
then in pollellion of both. jSarah Roumlell (Lady Dawes) 
continued in the perception of i-3d of the rents of tlii^ 
.copyhold till her death in 1773. Another inftrvimcn^t 
proved was the marriage fettlement in 1746 of the late 
Lord Harewood (then Edwin Lafcellcs) with Flizaheihy tfec 
daughter of Sir Darcy in which it is recited that 

the faid Elizabeth was entitled to certain lands (oona* 
prifiing thofc in queftioa) partly in ppAei^onj and partly 
VoL. X. Qj{ expeftant 


Do* cx dcm. 
Bart. 
againfk 
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expe£lsmt on the death of Elizabeth Pierrepoint^ arid in 
part alfo expeftant on the deaths of her mother Sarah^ 
widow of her father : that the faid Elizabeth Dawes being 
then under age and incapable of making a fettlementj it 
was covenanted that all her faid property in poiTeffion or 
veverfion (hou!d be fettled afterwards } and that all the 
property moving from either party fliould be ultimately 
limited on failure of ilTue to the furvivor of Mr. and Mrs. 
Lofcellesjxi fee. Thefe trufts and covenants were ac- 
cordingly carried into execution by a fubfequent deed of 
the 25 th of October 1750, after Mrs. Lafcelles came of 
agCi when fimilar trufts were created. Mr. and Mrs. 
Lafcelles levied a fine of the freehold eilates in fettle- 
mbnt| of Mich. 24 Geo. 2., and in 1766 Mr. Lafcelles j 
after the death of his wife, who died in 1764, but during 
the life of her mother Sarah Lady Dawes^ who lived till 
17731 admitted to the copyhold in quefiion, by an 
entry which Hated that he claimed to be admitted to all 
the three portions, by virtue of the fetclement upon his 
marriage with Elizabeth Dawes; the habendum on fucb 
admiflion being to Edwin Lafcelles^ purfuant to the faid 
marriage fetilemenU It appeared from the accounts of a 
deceafed fteward of the manor and of the lands in quef-^ 
(ion, that in 1770 he had charged himfelf thus: Golden 
Griggs (the fteward) Dr. to Edwin Lafcelles Efq. and Lady 
Dawes (meaning Sarah Lady D^wes) for rents received of 
C. Richards (the tenant) a year’s rdnt 42/. to Michaelmas 
1769, two thirds — Edwin Lafcelles Efq , one-third— -Lady 
Dawes f of all the receipts.” 

A queftion then arofe whether, though there had been 
no furrender to the ufes of the fettlements, the pofleftioa 
of Edwin Lafcelles^ (the late Lord Harewood) grounded 
upon bis admilfion in l^ 66 , were not at any rate an ad« 
I verfe 
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verfd poflel&ori to the plaititifF’s claim, as the 2-3dSi 1809. 

from that period, and as to the other third, froip the death 

of ^arah Lady Datves in 1773. To rebut which it was Mumih, Bare. 

alleged, on the part of the plaintiff, that the late Lord BRiXTwta. 

Harewood had in him a curtefy eftate by the cuftom, from 

the death of his wife in 17^4 to his own death in 1795^ 

which would have been a good defence to any ejeftmeUt 

brought by the leffor of the plaintiff as heir at law, ot 

thofe under whom he claimed. In anfwer to Which it 

was infilled on the part of the defendant, that in order to 

conftitute a tight to an eftate by curtefy, it was in all 

cafes necclTary for the wife to have been admitted (c) to 

the copyhold in her lifetime, (which (he was not in this 

inffance,) and that fuch was the cuffom of this particular 

manor : as to which the evidence Hood thus. The (tew* 

ard of the manor proved that tenancy by the curtefy of 

England ^xtv2\\cA by cuftom in this manor; but that in 

all the inftances he had found on the court rolls, from 

whence he derived his knowledge, the wife had been pre- 

vioufly admitted ; though there was no known diftinftion 

of that fort ; nor did he know of a hufband^s enjoying 

witliout being himfelf admitted after his wife’s death. 

And he produced three inftances from the rolls. The 
firft was that of Samuel Payne^ who was admitted in 06 lQm* 
ter iy 66 on the death of hU wife, who had herfelf been 
admitted in December 175 1. The fecond was from an 
entry of the 7th of OPober 1766;^ which recites that Sarah 
the wife of Samuel Clay had been admitted to her and her 
h^irs ; and that (he and her hu(band had furrendered to 
the ufe of her will : and at this Court it was prefented 
that Siirab had died fei&d of the premifes, and Samuel 

[4) See Sw Tt jf/fsn, Mcer, 171. and 1 19s. 

2 Clay 
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1 809. Clay informed the Court that his wife bad made no will^ 

• and prayed to be admitted by the curtefy of England, and 

Doiexdcm. . r,., , . . 

MiLfirR, Bart, according to the cujtom^ The third was an entry of the 
BkiciTtwen. 4*h of September 17981 by which it appeared that Sufanuah 
Harvey^ having been admitted, had died, and that her 
hulband was admitted tenant by the curtefy and by the cuf* 
tom* The (teward alfo faid, that k did not appear from 
the rolls whether or not it were eflential to the claim of a 
tenant by the curtefy that there fliould have been iflue 
born. Upon this part of the cafe the Ld. Chief Baron con- 
fidered that the previous admiflTion of the wife was not 
neceflary ; the admiflion of the hulband being, as he con- 
ceived, analogous to an admiflion upon adefeent.. In 
neither cafe docs any thing move from the lord, or any 
furrenderor ; and the curtefy eftate was permitted to 
obtain by reafon of the inheritable capacity of the child 
when born, and was continued In the perfon of the huiband 
during his life ; and the want of admiflion of the mother 
would have been no objeffion to the claim of the child to 
inherit if it had lived. And as to the Reward’s not 
knowing of any diltin£tion of the fort contended for \ the 
learned Judge confidered the evidence to be no more than 
this, that he knew of no reputation in the manor to that 
cfFe£t : and the fa£i of admiflion of the wives in the three 
iullances produced, which were the foundation of the 
Reward’s knowledge on the fubjedl, he thought of little 
weight ; as in the greater number of inRances it would 
happen that women entitled to copyholds would be ad- 
mitted, as they ought and were compellable to be: and 
there was no evidence of any liufband’s claim having been 
rcje£fed on the ground of the nomadmiflTion of his wife. 
And the mere of the three hufbands, in the inRances 
adduced, having been admitted after the death of their 
4 wives. 
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wives, appeared to the learned Judge not to have fufii- 
clently eftablifhed that qualifying re(lri£Iion to form a part 
of the cuftom. 

Another objeftion was, that the felfin of Mrs. Lafcelles 
was not fuSiciently proved, inafmuch as the rarlied re- 
ceipt of rent proved was in 1770, for a period fubf/quenc 
to her death in 1764. But the Ld. Chief Bviron thought 
that, as the legal intereft in this ellate defeended upon Mrs. 
Lafcelles upon the death of her father Sir Darcy Dawes in 
1732 as to i>3d, and as to the other 2-3ds, on the death 
of Elizabeth Pierrepoint in 1758, and that the fie ward of 
the eflate had been long dead ; and that, as there was no 
proof that the rents had been paid to any other perfon ; 
fuch payment in 1770 was reafonable evidence of the re- 
ceipt of prior rents by Mr. Lafcelles in the lifetime of his 
wife, and was reafonable evidence alfo of the perception 
of i-3d part of them by Sarah Lady Dawes^ That at 
Jaw the trufts of the fettlement of Sarah Lady Dawes In 
1723, and of that of 1746, could not be adverted to, as 
they created intertfls purely equitable, and nofurrenders 
had been made to the ufes of either of them ; and there- 
fore the only point for confideration at l:kw was as to the 
courfe of defeent of the three undivided parts of the 
copyhold. With refpeft to the i-3d to which Marla 
Butler was admitted in 1712, and which was purchafed 
of her before 1723 by Elizabeth Pierrepoint herd (ter; 
and with refpe£l to the 1 -3d to which Elizabeth Pierre^ 
point herfelf was admitted at the fame time 5 it feemccl 
clear that thofe two portions had defeended upon theif 
nephew Sir Darcy Daives^ and from him upon his daugh- 
ter Mrs. Lafcelles \ and her huJband Mr. Lafcelles having 
had iflue inheritable by her, the learned Judge thought 
would have entitled hirh to admiifion as tenant by the 
Q^q 3 curtcfyi 
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Otitefy, if the objeAions made on the part of the defcndr 
gnt were not well founded ; and that upon the expiration 
of the hutband’a curiefy eftate by his death in 179$ with* 
opt iflUe, the legal eftate dcfcended upon Sir Willifim 
Milner as heir of Elizabeth Lofcelles. 

But it was urged, that the defendant was at all events 
^entitled to a yerdi^l for the remaining third, to which 
Prances Lady Dawes^ the common anceftor of all thefe 
parties, was admitted in 1712, and in which Sarah Lady 
DaweSf the wife of Sir Darcy^ had an equitable intereft 
for life under her marriage fettlement, which ter- 
minated with her life in 1773; which Mx.Laf- 

cilles had an adverfe poiTelhon commencing upon his ad* 
miffion to the entirety in 1 766* But the Ld. Chief Baron 
was of opinion, that as no furrender bad been made to 
the ufes of that fettlement, hesoould not at law take no- 
tice of the equitable agreement which the parties had 
thought fit to execute by handing oyer to Sarah Lady 
jPawfs the rents and profits of this i-3d during her life. 
That upon the death of Sir Pqrcy Daws in 1732, to 
whom the legal intereft of this third bad defeended from 
his mother, it alfo defeended on his only child Mrs. LaJ» 
CilleSi and that her hufband had alfo bepome entitled to 
a curtefy eftate \n thif tbird| as well as ip the two other 
thirds^ 

It was then contended for the defendant, that a releafe 
from thofe under whoip Sir IPm, Milner claimed ought to 
he prefumed after fo long a time. But tbeXd. Chief Baron 
was of opinion, that although Mr* fsa/afles had in fa£l 
been admitted by the lord upon a title purely equitable, 
and if that had beep his only title, his pofteflion muft have 
been confidered at adverfe ^ as an equitable title, was tp 
purpofe no title whatever \ yet as it appeared to hin^ 
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tliat the legal title in all the three portions had centered 
in Elizabeth X»afcelles Lady Harewood^ a curtefy efiate 
accrued to her hulband in the whole ; and that no pre- 
fumprion could take place of his poflelTing the ellate by 
virtue of a releafe grounded on feme other title. And if 
on the other hand he were to be confidered as having 
been in pofleflion adverfely for above 20 years, he did 
not require the aid of any fuch prefumption for his 
defence. 

Upon the whole the learned Judge was of opinion, 
that, diftnifTing the confideration of ail equitable intcrefts 
not grounded on any furrender, fo as to clothe the truf- 
tecs with the legal eftate, the legal inheritance of the 
three undivided parts to which Sir Darcy Dawes (in right 
of his mother Frances) Maria Butler and Elizabeth Pierre^ 
point were admitted in 1712, centered firft in Elizabeth 
LafcelleSi (Lady Harewood ;) that her huftand became 
tenant by the curtefy according to the cuftom of the 
manor; and that by his death in 1795 the fame became 
yelled in the prefent leflbr of the plaintiff as heir at law 
of Lady Harewood. And he was alfo of opinion, that 
poireflion on the part of her hulband for more than 
20 years, iif order to bar the lelTor of the plaintilF, ought 
to have been an adverfe poiTelTion only : but that if there 
were in him a good legal title, which would have fur- 
nilhed a clear defence to any eje£lment brought againll 
him during his life, no laches could be imputed to the 
party in whom the fee refted, for not having proceeded 
before the expiration of 20 years, or at any time before 
the death of the tenant by the curtefy. And on this di- 
yedtiOA a verdi£k paffed for the plaintiff. 
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A new trial was moved for in laft Michaelmas term, iit 
Dot^tx dem. opinion of the Court upon thefe fevt »aI 

points, again 11 which Shepherd GarroWf Luwei, 

fai^iiTwxYr. and Pitcairn^ Ihewed caufe in this term ; and The Attor- 
HeyGeneral^ Marrynf^ and Gurney were heard in fupport 
tf the rule, in the abfence of Lord Ellenborough wiio was 
indifpoi^d. The Court took time to confider of ibcir 
judgmentj which v^as now delivered hy 

Gros£ J. This was an ejeflment for certain copy- 
hold premifes in Ejfex^ which was tried before the Lord 
Chief Baron at the laft alTizes at Chelmsford^ in which a 
ierdidf was f< tind generally for the plaituifF. A rule was 
obtained in Mkhielnuis term laft on behalf of the defend- 
ant, to (hew taufe why there (hould not be a new trial. 
The matter came on to be argued on the fecond day of 
ihis term, in the abfence of my Lord Chief Jufticc. By 
the report it appeared that the Icffor of the plaintiff 
tlaimed as heir at law of Mrs. Lofcelks^ w^ho was heir at 
law of Sir Darcy Datves^ Maria Butler ^ and Elizabeth 
Pierrepont^ who had been admitted to thefe premifes in 
iyi2,to hold to them and their heirs, and which premifes, 
tn their deaths, dtfcendCd to Mrs. LafeeUes as^heir heir at 
law. But no admiflion to the premifes in quellion ap- 
peared on the court roHs from the time of the admiflion 
t)f Sir Darcy DavjeSj Maria Butler^ and Elizabeth Pierre- 
penti in 1712 , down to’thc year 2766 , when Mr. Lafcelks 
was admitted to the premifes, to hold to him and his 
heirs*, and afterwards, iti 1807 or iJ»o8, the Icflbr of the 
{> 1 aiiilifF Was admitted tg the fatne premifes. Mrs. w- 
tilUt died in 1764 , leaving her hulband Edviin Lofcelhs^ 
afterwards Lord Harcu'cod^ her furviving, and having had 
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xfTue by him a daughters who had died within a year after 1809. 
her birth. Lord ffare^ocoJ lived till 1^95- ' 

On the part of the defendants who claimed under the Mxlnkr, Barn 
prefcnc Lord Harswood^ it was contendeds ills that here RRioffTtrEW* 
had been an adverfe pofleflfion from the death of Mrs. 

Lafcelles in 1764s upwards of 40 years. To this it was 
anfwereds that by the cuftom of the manor the hufband 
was entitled to hold the copyhold tenements of his wife^ 
after her death, for his life, in the nature of tenant by the 
curtefy ; and that Lord Harewood having furvived his wife, 
and lived till 1795s there was no poflcflion adverfe to the 
title of the lefior of the plaintiff till after that time ; in- 
afiiiuch as the heir at law of Mrs. Lafcelles could not re^ 
cover the poiTefTion of the premifes while her hufband’s 
eftate by the curtefy exifted. And to prove the cudom 
of the manor as to the right of the hulbaud, in the nature 
of tenant by the curtefyi three entries were read from the 
court rolls : the firlls an admiflion of Samuel Payne in 
OHober 1766s on the death of his wife, who had been 
herfelf admitted in December 1 751. The feconcl, 
of the 7th of OEloher 1766, which iccited that Sarah the 
wife of Samuel Clay had been admitted to her and her 
heirs, and that (he and her hufband had furrendered to 
the ufe of her will : and it was prefented that Sarah had 
died feifed of the premifes ; and Samuel Clay informed the 
Court that his wife had made no will, and prayed to be 
adnvtted by the curtefy of England and according to the 
cuftom. The third, of the 4th of September 1 798, by 
which it appeared that Sufannah Hari*ey^ having been ad- 
mitted, had died; and that her hulband was admitted 
tenant by the curtefy and by the cuftom. To this evi-* 
dence of the cuftom it was objeded on the part of the 
defendant, that it appeared from the three entries above. 

ftatedf 
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1809. ftated, that the wife had been previoufly admitted ; and 

7 M was no evidence of the cuftom but thefe entries 
uot ex dem. 

MiitNtBf Baru on the rollsi there did not appear any cuHotn for the huf- 
Uax^TwiM. l>BDd to enjoy as tenant by the curtefy, except where the 
wife had been in her lifetime admitted $ which was not 
cafe herCi as Mrs. Lafcelles had never been admitted^ 
and therefore her hufband could not bring himfelf within 
the euftom* But we think on this point, that the ad- 
aaiflion of the wife is not a neceflfary ingredient by the 
Cuftom to entitle the huiband to hold for his life, in cafes 
where the title of the wife is complete without admiflion 
by the general law of copyholds i as is the cafe where her 
title is as heir s in which cafe any perfon may derive title 
through her by operation of law, without admittance ; 
and the title of the hufband is by operation of law. In 
the prefent cafe Mrs. La/celles^s title was as heir to the 
three coparceners : her title was complete, without ad« 
miflion, to all purpofes, except as againff the lord, with 
refpcfl to his right to his 6ne: and therefore we 
think that the entries given in evidence were fufficient to 
fupport the cu(tom*of tenancy by the curtefy, without the 
qualification of admittance of the wife, inafmuch as her 
title was fuch as not to require admittance to perfc£l it. 

The plaintiff then proved in evidence the accounts of 
a former fteward of this eftate in 1770, now deceafed, 
in which he charges himfelf thus ; Goitkn Griggs (the 
fteward) Dr. to Edwin La/celhs £fq. ood Lady Da^es^ 
for rents received of C. Riebardfon (the tenant) a year’s 
<< rent 4a/* to Michaelmas 1769. — wo- thirds, Edwin 
^ LafcelUs Efq^— one-tbird, Lady Daweu^^ This Lady 
Dawes was the mother of Mrs. Lafeellees to which Lady 
. Dawes t life eftate iiad been limited on her marriage ^ 
one third part of the prtmifes in queftioo i but, for want 
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of a furrender, the limitations of that fettlement, as to 1309. 

the copyhold part, were not*valid at law. And on this po^ jtin. 

evidence it was contended for the defendant, that al- 

though it aflForded fair ground for the jury to find Mrs* Brighivsnr 

hafcelUs in her lifetime, and afterwards Mr. Lafcelles^ in 

pofTelTioa of two-thirds of the premifes tiil his death, 

by receipt of two- thirds of the rents and profits; yet it 

(hewed them out of pofleffion of the remaining one-third, 

of which Lady Daws was in pofieflion, which pofieflion 

was adverfe to the leflbr of the plaintiff. And that at 

all events therefore the defendant is entitled to a verdi^l 

in his favour as to this one third. But on this point we 

think that no diflindion can be made between the 2«3d8, 

and the i 3d ; for the payment of the i-3d of the rents, 

being made to Lady Daws under her equitable title by 

the fteward of the whole efiate, muft be confidered as a 

payment made to her by the order and with the confent 

of the perfon entitled at law to the whole, in confidera* 

tioii of the equitable claim, that is, by Mrs. Laftelles in 

her lifetime, and Mr. Lafcelles after her death; and 

amounts to the fame thing as if they had received the 

^vhole rent, and afterwards paid i-3d to another perfon 

to whom they h^d by an ;o(lr(unen( not valid iu law 

agreed to pay it. 

The third obje£llon made by the defendant to the 
the plaintiff’s title to recover, is that here was ground to 
prefume a releafe frpm Sir Wnt. Milner^ or feme per- 
fon under whom he claimed: and it was corredly 
ftated at the bar that althopgh copyhold premifes can 
only pafs by furrender, and not by releafe, yet that a 
fcleafe given by a perfon claiming title to a perfon in 
gdual pofleiSon will exiinguifli fuch releafor’s title or - 
claim: and that in this cafe Mr. having been 

fAwUy admitted tenant on the court rolls in 1766, and 
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PoE ex (lem* 
Milner, bart* 
sgainfi 

Bll«HTW£tI. 


in poiTr'flTion of the eftate^ was capable of taking a releafe 
from the Icflbr of the plaintxiF, Sir Wm, Milner^ or from 
his grandfatheri who furvived his father and died ia 
1782. On this point, however^ we do not fee fufEcir^nt 
ground for prefuming fuch releafe : for Sir Wm. Milner^ 
the grandfatheri died during the continuance of the eftate 
by curtefy of the late Lord Harenvoody during which time 
the grandfather, Sir Wm. Milner y could nut have fet up 
any claim to the pofieflion of this eftate : and fron^ the 
death of the late Lord Harewood to the prefent time the 
title has been in the prefent lefTor of the plaintiff, from 
whom a releafe (hall not be prefumed, efpccially when 
he might, by proceedings in equity, be called on to dif- 
cover whether fuch rdeafe were ever executed by him. 
We therefore think that the verdift in favour of the 
plaintiff for the whole is right, and that the rule for the 
new trial (hould be difeharged. 


END OI#HlLARY TERM. 
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PRINCIPAL MATTERS. 


ABATEMENT. 

i./^NE indi6led for a roirdcmcanor 
m'ly plead in abatement a mii* 
porTiCr of his fdrnamc, Shakepear for 
Sbakejpeare ; which (hall not be taken 
for idem fonan.^ : an ^ the plea, con* 
cludiiij^ witn prayfng judgment of the 
/aid jndiflmmt, and that he may not 
he compelled to nnf'vjer the fatne, is 
good. The King v. Sbake/peare, T. 
48 G. 3. 83 

z. In abatement the Court will give no 
other chan the proper judgment 
prayed for by the party ; but in the 
cafe of pic.if in bar, the Court will 
give that which appears to them to 
be the proper judgment upon tiu* 
whole record, whether regularly 
prayed for or not. ih, 

3 . A plea of ancient demefne was per* 
mitted to be filed de bene elTe within 
the four fir(l d.iys, pending a rub 
nili for permillion to allow the ple«» 
fo hied. jDoe dem, Morton v. Roe^ 
49^3* 523 

account stated. 

Bet AasuMPSiTi tm 


ACTION ON THE CASE. 

See Pleading^ 14, 

ADMIRALTY, 

See Assumpsit, 4. 

The Vice- Admiralty Courts abroad 
have no authority, upon the mere 
petition of the captain of a fhip 
bound on a foreign voyage, to de* 
cree the fale of fuch fhip, reported 
upon farvey not to be fea-worchy, 
or repairable fo as to carry the cargo 
to its place of deflination, but at an 
expence exceeding the value of the 
(hip when repaired. Nor does it 
appear that the mailer has any ori« 
ginal authority to /e/l the (hip under 
fuch circumllances, and to put an 
end to (he adventure by fuch difere* 
tionary bA of his own, when be 
might in fafl have repaired the (hip 
and continued the voyage. But fup- 
pofinghe has fuch authority exercifed 
boni fide in a cafe of necelltty. Hill 
the velTcl, fublifting as fuen, and' ca* 
pabie of being u<ed for the purpofet 
of navigation, and fo ufed in (aft 
alter fome repairs 00 tbe fpot, can 
only be conveyed by the captain in 
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the form prefcribed by the regtHer 
a£li> : and the requifites of thofe aAs 
not having been complied with, the 
faie in queition was held to transfer 
no property to the vendee. Reid 
V. Darhy, T. 48 G. 3. 143 

ADMINISTRATOR AND EXE- 
CUTOR. 

1. Adminidrators declaring in trover on 
a poiTcilioD of the goods by their in- 
teAate. and a converfion in their own 
time, and being nonfuited. are liable 
to colU ; for the fad of their pof- 
feffion is immaterial ; and they may 
foe in their own right. Hollis v. 
Smith, M, 49 G. 3. 295 

a. A count in covenant, charging 
the defc^tdants as executors for 
breaches of covenant by their teda- 
tor as leffee. who had covenanted 
for himfelf. his executors, and 
afligns. may be joined with another 
count, charging theih that after the 
teilator’s death, and their proving 
the will, and during the term, the 
deniifcd premifes came by ailign- 
ment to one D. A,, dfainft whom 
breaches were alleged; and con- 
cluding that fo neither the tedator. 
nor the defendants after his death, 
nor D, A. fince the argument to 
him. bad kept the faid covenant, bat 
had broken the fame. And plcae 
adminiHravcrunt may be pleaded to 
both counts* Wil/on v. M, 

499-3. ^ 3*3 

3* it is not enough for the executor of 
an executor, fued for breach of cove- 
nant made by the original tellator. 
to plead plcne adminiftravit of all 
the goods and chattels of the ori- 
ginal tedatorat the time of his death 
come to the hands of the defendant, 
die. without alfo pleading plene ad« 
mintftravit by the firft executor ; or 
at lead that he. the fecond executor, 
had no ad^ts of the fird $ lb as to 
Ihew that he bad no fund out of 
which any devAdayii by the firii ex* 


APPEAL. 

ecutor could be made good. Wells 
V, Fydfll, M, 49 G. 315 

AFFIDAVIT to hold to bail. 

Ad afHdavit to hold to bail, dating chat 
the defendant was iudebted to the 
plaintids fo much for intered money, 
under and by virtue of an agreement, 
is not fudicient. Brook v. Trijii M. 
49 G. 3. 358 

ANCIENT DEMESNE. 

See Abatement. 3. 

ANNUITY. 

The grantor of an annuity and his 
fureties having given their joint and 
feveral bond, whereby they bound 
themfelves. their heirs, executors, 
and adminidrators. to fecure the an- 
nuity ; a memorandum dating ge- 
nerally that they became bound to the 
grantee, &c. though it may be goed. 
without Hating that they became 
jointly and fe\.erally bound, as not 
being inconfiHent with the extent of 
their obligation • yet is bad, for the 
omifTion of dating the extent of the 
fecurity in refpeft to their heirs i 
thefe not being bound as perfonal 
reprefentatives are. without being 
'named. Horuuood v. Underhill, T. 
48 G. 3. 283 

APPEAL. 

Though an appeal againd an order of 
removal has been entered and ad* 
journed once by virtue of the dac. 
9 G. I. r. 7* y! 8. ; and thongh the 
judices in feiliORs have a diferetion* 
ary power to determine whether 
reafonable notice has been given of 
the appellant’s intention to proceed 
on the trial of fuch’ adjourned ap- 
peal ; yet if they difmtfs the appeal 
at fuch adjourned fedions. without 
hearing it. on the ground that they 
have no authority to try it for want 
of a fudicient length of notice to thb 
refpon* 
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refpondentSt according to a new rule 
of praflice promulgated two feffions 
before, but then firfl a 6 tcd upon, 
and which was not known to the 
appellant’s attorney, who had given 
the former nfual notice ; this Court 
will grant a mandamus to the fef- 
fions to enter continuances and hear 
the appeal. Tihe v. JuJ^ 
timofWiltJhirt^ 49 G. 3. 404 

ARREST OF JUDGMENT. 

Pleading, 14. 

ASSUMPSIT. 

1. A wagering contra^ for 50 guineas, 

that the plaintiff would not iharry 
within fix years, is prima facie in re- 
Rraint of marriage, and therefore 
void; no circum fiances appearing to 
fhew that fuch reftraint was prudent 
and proper in the particular inilance. 
Harilty v. Ku€% T* 48 G. 3. 22 

2. A coiledor or renter of turnpike 

tolls, though illegally appointed, 
without (he forms prefcribed by the 
ad of parliament, may flill recover, 
upon a count for an account Hated, 
the amount of the tolls for which he 
bad credited the defendant pafling 
through the gate ; no objedion be. 
ing made to the plakttifF’s title by 
the trullees or creditors of the turn- 
pike. And the plaintiff h.'tving fent 
to the defendant an account of the 
tolls due, who not long after fent 5/. 
inclofed in a letter to the plaintiff, in 
which he Rated that ike (hould have 
ihi nmainder next weak, is evidence 
of fuch an account Rated, and a re- 
cognition of the inteRate’s title to { 
be accounted with for the tolls. 
Peaegtk V, Harris^ T, 48 G. 3, 104 

3* The authority of one partner to 
bind another, by ^ning bills of ex- 
change and promifiory notes in their 
joint names, is only an implied au- 
thority, and may be rebutted by ex- 
prefs previous notice to the party 
liking fuch fccuiity irovi one of 
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them, that the other would not be 
liable for it. And this, though it 
were reprefeoted to the holder by 
the partner figning fuch fecuricy, 
that the money advanced on it was 
raifed for the purpofe of being ap- 
plied to the payment of parrnerfhip 
debts ; and though the greater part 
of it were in fa£l fo applied. Nor 
can he recover againR the other 
partiser the amount of the fum fo ap- 
plied to the payment of the partner- 
ihip debts againR fuch notice. JLffrd 
Vifiount Gallnuay v. Mathew and 
Another^ M. 49 G. 3. 264 

4. Where in a charter-party freight 
was to be paid at fo much per ton, 
on a right and true delivery of the 
homeward-bound cargo, from Hondu-' 
ras Bay to London ; and the Rlip and 
cargo, after capture and re- capture, 
having been wrecked at St, Kitts, 
into which they were carried by the 
re-captors, a fate of the cargo was 
diredted by the vice-admiralty court 
there, on the application of the 
mailer adling bona fide for the be- 
nefit of all concerned, but without 
orders fronfany ; and the proceeds 
of the fale were remitted to the fhip 
owners. ’ Held that the freighter 
might recover fuch proceeds in af- 
fumpfit for money had and received, 
without allowing freight pro rtta 
icineris. For fuch form ofadtiobfbr 
the proceeds of an illegal fale of 
good* is only a waver of any claim 
for damages for the tortious adl ; 
taking the adlual proceeds of the 
fale as the value of the goods, (fub- 
jedl to the legal confequences of 
confidering the demand as a debt ; 
which admits of a fet-oF, &c.) but 
does not recognize the right of the 
vendor fo to convert the goods. And 
here the ad of conveiRon, (for foth 
it muR be taken to be) being made 
by the maRer, who is the general 
agent of the ihtp-owners ; (and 'not, 
as in Baillie v. Medigltemi, by tho ad 
of a court of compeceut juriididi. n,) 

was 



6oo 


ASSUMPSIT. 


baKkrupt. 


. ivas unlawful, and difchargcd tlie 
claim of the lhip*owners for freight 
pro rata itineris. Hunter v.. Pr/>r- 
ilf« 49G* 3. 378 

5. But the plaintiff could not recover 
againft the (hip-owners^ upon (pecial 
counts framed upon the hills ofi 
lading (igned by the matter j s$ well i 
becaufe they contained exceptions ! 
of the very perils by which the lofs | 
happened ; as becaufe the defend- 
ants, having exprefsly contradled 
with the plaintiff under feal, could 
not be charged in refpe^ of the 
lame fubjed matter by a contracl 
not under feal, and (igned by their 
matter only, and not by thcmfelves* 

ihid,-^ 

ib. Under an agreement in the nature | 
of a charter-party, whereby the 
plaintiff let his (hip to freight to the 
defendants on a voyage from ShieUs 
to Lijbont with convoy ; the freight 
to be paid on right delivery of the 
xargoi the ihip having failed from 
Shieidf with her cargo, and joined 
convoy at Port/mouth ; and after 
being detained near a month off' 

' JLymingtont her failing orders being 
recalled by the convoy, in confe- 
.quence of the occupation of Portugal 
by the enemy ; and the defendants 
have refufed to accept the cargo at | 
Portfmoutht to which the (hip rc- 
fbrned, it was unloaded by the plain- 
tiff, after notice to the defendant, 
and then was (bid by confent of both 
parties without prejudice : held that 
the plaintiff could not recover 
freight pro rata^ or demurrage. 
Liddardy, Lopest H. 49 G. 3. 526 

y. The matter and the freighter of a 
veffel of 400 tons having mutually 
agreed in writing, that the (hip. 
being fitted for the voyage, (hould 
proceed to PeUrJburgh, and there 
load from the freighters’ faflor a 
complete cargo of hemp and iron, 
,and proceed therewith to London^ 
and deliver the fame, on being 
^atd freight. &c,: held that the 


matter, after taking In at St, P, 
about half a cargo, having failed 
away qpon a general rumour of a 
hottile embargo being laid on Britijh 
(hips by \^tRujfftan governmeDt, was 
liable in damages to the freighter 
for the (hort delivery of the cargo; 
though the jury found that he a^ed 
bona hde. and under a reai'onable 
and well-grounded applrehenfion at 
the time; and a hoffile embargo 
and feizure was iu fa^ laid on iix 
weeks afterwards. Atkinfon v. Rit- 
chie, H, 49 G. 3. 530 

ATTACHMENT, 
Insolvent Debtor, i. 

BAIL IN ERROR. 

Bat! in error is not neceffary upon the 
flat. 3 fac% I. c. B. in debt on bond 
conditioned for the payment of mo- 
ney, and at/o for performing covenants 
in a mortgage deed. Butler v, Brujh- 
/Uld, M, 49 C. 3. 4P7 

BAIL-BOND. 

Where the principal fui rendered to the 
gaoler at the county gaol, in dif- 
charge of his bail to the fheriff, be- 
fore 12 o’clock on the firff day of 
term, being the return^day of the 
writ, and the under-lheriff (ignified 
his affent to the furrender by return 
of poll the next day, at the dittance 
of 17 miles; held fu(Hcient to dif- 
charge the bail-bond, of which the 
plaintiff had taken an alTignment af- 
terwards, with notice of fuch fur- 
render. Plimpton V. Honutlli T* 
48 G. 3. 100 

BANKRUPT. 

I. A new aflignee of a bankrupt may 
fue in debt upon 'a judgment reco- 
vered by a former aifignee, difplaced 
by the Lord Chancellor; which 
judgment was ** for damages fuf- 
taihed. for injuries committed as 

weli 



BANKRUPT. 

Well by the defendant agalofl the 
bankrupt before his bankruptcy,' as 
alfo again (1 the aSIgnee, as fuch^ 
aftfcr the bankruptcy/' For fuch 
recovery will be prefumed to hiye 
been for injuries done to the bank- 
ropi's elUte and effefts. And the 
plaintiff may declare in a general 
fcnii, as having been duly conftituteJ 
and appointed allignee, &c. De 
Cojffhn V. yaugban, T. 48 Cr. 3. 6 1 

i. A covenant in a charLcr. party of 
affreightment, to pay freight to the 
ownjpf forth© hire of the veff I, is not 
transferred to the vendee by a bill ol 
fale of the (hip made during the 
voyage; and fuch owner afterwards 
becoming bankrupt, his aifignees, 
and not thef vendee of Che ihip, have 
the legal right to receive the freight 
and demurrage due from the frcii nu 
er upon the charier- party. S/tltd/ 
V. Bof'JoUs, M, 49 G. 3. 279 

3. Two of three par.nera affefling, 
but without authoiity, to bind the 
firm by deed, affigned a debt due t > 
them from a correrpondent abroad, 
without his privity, 10 a creditor at 
home, and afterwards by diredion 
of fuch correfpondent drew a bill ol 
exchange in the name of the hrm 
upon his agent here, which was ac«> 
cepted, payable to their own order 
for the a.TOunt of the debt ; and 
then the two partner!, having in the 
mean time committed ads of bank> 
tuptcy, indorfed fuch bill to the 
creditor of the firm in part fatis fac- 
tion of hit debt ; and afterwards 
fepirat^ commiffiona were fued out 
againd the two partners, who were 
declared bankrupts, and their effeds 
ailigned ; the other partner being all 
the time abroad. Held, iff, Th t 
by fuch indorfement of the bill by 
the two, after ads of bankruptcy 
committed by them, though before 
the commiCRont ifTued, nothing pair- 
ed to the creditor ; for the bankrupt 
partners had bv relation ceafed at 
VoL. X. 


BILLS brtADING. dbt 

ihe time of fuch indorfement to “have 
any control over the joint dock as 
partners^ and therefore could irot 
bind t iiher the property of their af- 
fignees or cf their folvenr ptrtneri 
2 Jly, That the fnlvcnt partner might 
join with the affignees of the other 
two in maintaining an adion lor 
money had and received, to recover 
bivk from the creditor the amount 
cf the bill received by him from the 
acceptor,. 3dly, That fuch cr ditor 
could not fet off a greaccr demand 
which he had upon the joint firm, 
though repreff-nted by the cliff rent 
p‘ainiiff‘. Thoma/on. jointly <ivhb 
fJfpgip and Others^ AJjgnets of Un* 
derhill and Guejff Frsre, ti* 

49 3 - 

BEECH, 

Timber, !• ' 

BILLS OF> EXCHANGE ano 

FROMiSoORy NOTES, ^ 

See Partner, i. 

A promiffory note for too/, payable to 
plaintiff or oroer. and origio.Jly ex* 
prefled to be for 1 a ue received^ ge- 
nerally, being a'^ereo :he ne;.t day, 
upon the fuggellion of one of the 
parties, by the addition of the words 
for the geoJ-uoill of the Uafe and tradi 
of Mr. dtaofed, requires a new 
Ihmp ; fuch words being material, 
and not having bren originally in« 
tended to be ioferted, and omitted 
by miffake. Knill v. fVilliamt, H* 
49 G. 3. 431 

BILLS OP LADING. 

Where in a charter-party freight wae 
to be paid at Ai much p^ r ton, o/t 
a right and true dtltvery of the home* 
njoard bound cargo^ (rom Hondurat 
Bay to London i and the (hip and 
cargo, after capture and recapture, 
K r having 
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having been wrecked at Si. Kiit*s, 
into which they were carried by the 
recaptors, a Tale of the cargo was 
dirtAed by the Vice-Admiralty 
Coort there, oo the application of 
the mafter ading bona fide for the 
benefit of all concerned* but without 
orders Irom any ; and the proceeds 
of the fale ^»ere remitted to the ihip 
owners. Htrld that the freighter 
might recover fuch proceeds in af- 
fumpfic for money had and received^ 
without allowing freight pro raia 
itineris. But he could not recover 
againfi ihe (hip owners* upon (pe- 
cial counts ftamtd upon the bills of 
lading figned by the mailer ; as 
well becaufe they contained excep- 
tions of the very perils by which the 
lofs happened; as becaufe the de 
fendants, having exprefsly contrad- 
ed with the plaintiff under feal* could 
not be charged in refped of the 
fame fubje^U matter by a contra £l 
not under feal, and figned by. (heir 
snafieronly* and not by themfclves. 
Huntir V. Prinref, M, 49 G, 3. 378 

BOND, • 

Su Annoi ry, i. 

1. The laches of ohligeCs in a bond, 

(conditioned for the principal obligor 
to account (or and pay over from 
time to time all fuch colls as he (hould 
colledl for the obligees,} in not pro- 
perly examining his accounts for 8 
or 9 yearssand not calling upon the 
principal for payment fo foonas they 
might have done for fums in arrear 
or unaccounted for, is not an eflop- 
pel at law in an action agatnll the 
fureties. The Trent Navigatkn Com^ 
fany v. JtJarlty, T, 48 G. 3, 34 

2. The Prince of lVales\k2v\ng granted 
an pnnuity for his own life, payable 
by the treafurer of. his privy porfe, 
which annuity was afligned by the 
grantee to another, with the Piioce’s 


BUILDING ACT. 

alTent; and a furety having giv^ii 
bond to the affignee of the annuity, 
conditioned to pay it, if the Prince, 
or the treafurer of his privy pnrfc, 
or any other perfon (or the Prince, 
' did not pay it at the rcfpeAive quar- 
ter-days^ held that the furety was 
bound at all events at law by the 
terms of the obligation to pay it, if 
the Prince, &c. did not at the Ai- 
pulated times of payment ; whether 
or not the grantee or alFignee of the 
annuity had the right or means of 
compelling payment againil the prir,« 
cipal or Ir.s funds, by rcalon of any 
default of fuch grantee or affignee 
in not prefenting a particular of his 
demand to the Prince’s treafurer, as 
required in all cafes within (he liat. 
35 G. 3. f.l 25.7^ 7. on pain of being 
foreclofed of fuch demand ; what- 
ever equitable claim might be feurd- 
ed by the iurcty on (uch negle< 5 l, 
O' Kelly V, Sfaikes, Ai. 49 G, 3. 3^9 

BOOKS, 

See Evioencs, 1, 2. 

BUILDING ACT. 

Where notice of pulling down ar.d re* 
building a party-wnll was given un« 
der the building atl 14 G. 3, c. yb., 
and the tenant of the adjoining houfe, 
who was under covenant to repair, 
finding it necefifiry, in confequence, 
to (bore up his houfe, and to puli 
down and replace the wainfeot and 
partitions of it, inilead of leaving 
fuch expences to be ii.eurred and 
paid by the owner of the houfe giv« 
ing notice, in the manner preferibed 
by the ad, and afterwards paying 
the fame to him upon demand, em* 
ployea workmen of bis own to do 
thofe necelTary works, and paid them 
for the fame: held that he could 
not recover over againil his landlord 
fuch expences incurred by bis own 
orders. 
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urder^, and paid for by him in the 
hril indance ; ail the povvers and 
authorities given by the ^61 in refpedl 
of any works to be done, being given 
to the owner of the houfe intended 
to be pulled down and rebuilt, and 
the landlord of the adjoining houfe 
being only liable by the adf to reim- 
burfe his tenant money paid bv him 
to the other owner for fuch works as 
are authorized to be done by (uch 
other owner in rrfpedf of fuch ad- 
joining houfe. Robin/on v. 
f. 48 G, 3. 227 

CARGO, 

See Ship, 3, 4. 

CARRIAGES, 

See TuR:<Pii;H, i, 

CASE EXPLAINED, 

f. Mdton V CheeJUy. 

CHARITABLE USES, 

.Sa’ M ortm AI N, I. 

CHARTER-PARTY, 

..Vre Assumpsit, 4, 5, 

I. The daufes in the Eafl India Com- 
pany’s charter-parties, whereby the 
Company agree to allow 200/. per 
month lor provifions while the Ihtp 
remains in India or China, to be 
computed from her delivery of the 
Company's difpaiches (if any) at 
the fhip's ** frjl conjigned port, until 
ihe (hoold be difpatcked from her 
laft port in India or China to return 
to Europe,'* is to be under Hood of 
her lafi conjigned port\ and will not 
include the time which efapfed after 
her departure from Canton (which 
was her lalPconfigned port-accord- 
ing to her failing inliru^iions,) on 


her return to Eiirope, from whkb 
courfe Ihs was driven by ftrefs of 
weather, and forced to nut into Bom* 
hay for repairs, before fhj was again 
difpatched for Europe. But alter 
the ihip was ready to f<iil again from 
Bombay, the Company having de- 
tained her two months longer for 
convoy before they agahi difpatchcLl 
her for Eunpe, they paid the 2C0/. 
a-nfion.h for chat period. And the 
14/. covenanted to be pkiJ by the 
Company 10 ihu Pnip owner in E>tg* 
hand for each paflengcr ordered oti 
board the iliipin India by the Com- 
pany's agents, is payable, notwith- 
Handing the Itfs of the fii'p bfforc 
her ai rival in the Thames. Mcjfat 
V. The Eafi India Company, //. 
49 a 3. 46Sf 

, A covenant in a charter-party ol 
affreightmenr, that the owner Ihalf 
at his cxpCBce fcrih<ivi(k make the 
(hip tight and Hrong, 6 cc, fora voy- 
age for twilve months, and keep 
her fo, is not a condition precedenc 
to the recovery of /reight, after the 
freighter had taken the iltip into his 
fervice and ufed her fur n certaia 
period ; but if the freighu r be af- 
terwards delayed or injured by the 
neceifity of repairing her, he ha"* 
his remedy in damages. But if the 
owner’s ncglvft to repair in tr.e firll: 
inllance had precluded the frciglucc 
from making any ufe of the vefTel* 
that would have gone to the whole 
confideratiun, and might have been 
infilled on as a bar to the a(^ion« 
Hu'velqck v. Geddes, H 49 G. 3. 555^ 
j. A (hip having been jet to freighc 
for I z months, and for fuch longer 
period as the freighter (hould detiin 
her, for which certain propo'-tiions 
of the freight were to be paid ac 
the end of. 2, 6, 10, and 14 months# 
&c. * it is no anfwer to a breach for 
non-payment of (ix montlu’ Ireighc 
due at the end of 10 months, that 
the owner had covenanted lo keep 
Rr 2 (be 
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the vcflcl in repair during the tim^* 
file wiiS freighttd, and that (he 
rot in repair nxjhen he fr<;ighter 
Jhipped goods on board her durinji; 
the 12 months* which made it nr- 
cefTary for him to unload and repaii 
her, whereby (he was unferviceabie 
for part ol the (ix months, and 
that he had paid the freight fur all 
the time (he was ferviceajslr, and 
that (he was not in his ferfice for to 
months in the whole : for non con* 
ilat but that* after (he had been uAid 
by the freighter, (he wanted repair* 
without any default of the owner, or 
that he was guilty of any delay in 
making the repairs'; and the freight 
would lUll run on during the time of 
repair. Havelock v. Geddes, H. 

. 555 

4, The freight* being referved at lo 
much per month* was earned at the 
end of each month* although the (ti- 
pulated times of payment were from 
4 months to 4 month (after the 
£rll 2 months) and the (hip were 
lod before the end of 14 months. 

• ib* 

5* An allowance for extra men being 
covenanted to be paid by the freight* 
er* the refidue of whic^ (after part 
payment) wfs not to be paid till the 
Jhip's difeharge^ or return from her 
voyage ; and the (hip hhving failed 
on a voyage to ^/. Domingo^ where 
(he arrived* but was burnt before 
her return p held chat fuch lofs was 
a difeharge of her from the freight* 
er’s employment* as if by the aA of 
the freighter ; on which fuch extra 
allowance became payable. ih. 

COAL MINE, 

Set Copyhold, i, 

CoVeNAMT* 2. 

• 

COLLEGE, 
Mortmain, 1. 


COPYHOLD, dfc. ESTATES. 

CONDITION precedent, 

Charter-party, 2,3,5^ 
Freight, x. 6. 

CORNWALL, 

See Mines, 5. 

CONVICTION. 

The ftatute 42 C. 3. forbids corn 
making into malt to be wetted while 
it is a floor before 12 days from the 
time when it is emptied out of the 
ciflcrn« Then ftar. 46 G. 3. /. 
repeals that proviiion generally* and 
ena^s (fed. 3.) that the corn in that 
date (hall not be wetted till 9 days, 
&c. after the id of Jugnfl i8o6. 
Then feci. 14. enads that this ad 
(hall commence and cake effed, as 
to all matters whereof no fpecial 
commencement is thereby provided, 
from the id of Jiugujl 1806* and 
(hall continue in force till the 25tK 
of March tSoy. Held that incor- 
porating the 14th with the id fed. 
this law only operated as a repeal of 
the former one daring the time li- 
mited in the i4Ch fedion ; after 
which the fird relumed its operation 
during the interval between the 25th 
of March 1807, and a fubfequcnt 
ad reviving and continuing the 
46 G. 3. The King v. Rogers^ 

49 0. 3. 569 

COPPER, 

See Mines, 3. 

COPYHOLD AND CUSTOMARY 
ESTATES. 

r. The lord of a manor, as fuch, has 
no right* without a cudom* to enter 
upon the copyholds within his ma- 
nor, under which there are xnineu 
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and veins of coal, in order to bore 
for and work the fame: and the 
copyholder may maintain irefpafs 
againll him for fo doing. But where 
the defendant jufliHed under the 
Jord, as being fcifed in fee of the 
veins of coal lying under the copy- 
hold tenements, together *with the 
siberty of boring fer and getting the 
coal. See,, it is net enough for the 
pIdintifF to reply, that as well all 
the veins of coal under the faid clofes 
in which. See, as the red of the f i' 
within and under the fame, had im- 
memorialiy been parcel of the manor 
and demifed aiid dcmiicahie hy 
copy, &c. without any exception or ; 
reiervaiion of the coal, &c.; unle/s 
he alfo traveiTe the liberty of work- 
ing the mines ; becaule the p!e«'» 
claims fuili liberty not merely as 
annexed to the feifih in fee to be cx- 
ercifecLivhcn in adlual pofieffion, but 
as a prefent liberty to be cxercifed 

. during the continuance of the copy- 
holder’s elUte; and therefore the 
replication is only an argumentative 
denial of ihc liberty, and does not 
confefs and avoid it;, Bounie v. 

Baylor, T, 480. -j. ibp 

2. One who has a prima facie title to 

a copvhold i« entitled to in(pe^ the 
court rolls, and take copies of them, 
fo far as relates to the copyhold 
claimed, though no cap!e be depend- 
ing for it at the time. 7 he A'ing v. 
Intcas, T, 48 C. 3. 23 X 

3. Where a copyholder of inheritance, 
having power by cullom to cut tim 
b^r, fuirendered to the ufe of hif 
will, and devifed to for life, 
without impeachment ol waiie, with 
remainders over ; though there was 
no indance in fad of a copyholder 
for life in the manor cutting timber ; 
yet the right being annexed to the 
fee and inheritance, the copyholder 
in fee in carving out his fftate may 
make a tenant lor life dirpunifliable 
pf wafLc; and at any rate, the Icid 


cannot enter upon the cop^’holder for 
life's eflate, as for a forfeiture, upon 
his cutting timber; for the injury /if 
any, is to the«Temaiuder-man of the 
inheritance. Denn d, ^oddrell v. 
John/on, M. 49 G. 3. 1 66 

4. Entries on the rolls of a manor 
court, of admiflions of tenants in 
remainder after the determination 
of the cHiite of the laft tenant's ivi- 
doi.’'* who held during her eba/ie <vi» 
duitj, are evidence of a cullorn far 
the widow to hold on that condi* 
tion, fo as to maintain ejedtment 
agairdl her as for a Inrfciiure, on 
preof of her incontinence; although 
there w'crc no in fiances in fad ftated 
on the rclls or known of fuch a for- 
feiture having been er.foiced. Deo 
dem. JJkenju v. /IJkenv, H. 49 G\ 3. 

520 

(y, A copyhold having defeended to a 
wife as heir at law, who died before 
admittance, havjng firft borne a child 
to her hufband, which died an in- 
fant, the hufband was held entitled 
to hold for his life, in the nature of 
a tenant by the curtefy of England, 
accoiditig to the cuilom of the ma- 
nor ; though the only evidence of 
fuch cuflom on the rolls was three 
inflances*of hufbands admitted as 
tenants by the curtefy, according to 
the cullqjp, whofe ►elptdlivc wives 
had been adnrtitted during their 
lives ; the title cf a wife claiming 
as heir by defeent being complete 
witlu>ut admittance, by the general 
law of copyhold, and the title of a 
tenant by the curtefy being alfo by 
operation of law. Doe d, MHner v. 
Brightnxeen, //. 49 G. 3. 3 S3 

6. And hav.ng fuch good title to the 
pol]bf?ior» as tenant by the curtefy, 
bis pon’enion of the copyhold ..after 
his vvife’s death will be referred to 
that, and not to an^ advert lirle; 
though ke were admitted alter his 
wife’s death to hold to him purfuint 
to the feitlemcct, by wh.ch the 
R r 3 cliaic 
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of \he wife was limited to the 
furvivor in fee ; fo as to let in the 
title of the heir at law of the wife in 
ejeftmesnt brought within 20 years 
after the hufhand’s death. Doe d, 
Miitter V , Brightnjoen, H. 490 . 3 . 583 
And though ^ of the copy- 
hold had been fettled many years 
before upon a third perfon for life ; 
but no furrender having been made 
to the truftees under the fetilement, 
the legal ellate had remained in the 
heirs of the tenant laft feifed and ad- 
mitted; and the ilewardof the manor 
appointed by the heir at law and 
her hufbtjid had in his accounts 
after the wife*s death (which was 
evidence of his having done the 
fame in her lifetime) for above 20 
years back^ debited himfelf with the 
receipt of 2-3d8 of the rent for the 
hufbind on account of his wife» and 
the remaining I -3d for fuch other 
perfon claiming under the fetllc- 
ment ; yet fuch payment to the latter 
mud be taken to have been made by 
the confent of the perfon entitled at 
)aw to the whole ; fo as to do away 
the notion of an adverfe poffeffion 
^y thehufband ofthnt |•3d, ditlind 
irom his polTelfion of the other z-jds, 
as tenant by the curiVy after his, 
Vfife’s death ; in anfwer to a claim 
by the heir at law of tK#wife againd 
thedevifeeof the hufband whofet up 
an adverfe pofTeflion for above 20 
years after the wife’s death. ibid. 

Nor will any rcieafe from the heir 
at law living at the time of fuch 
rurtefy edaie be prefumed during 
thisd period ; nor af^r his death from 
the prefent heir at law, who might 
called upon in equity to difeover 
it, if given ; though fuch releafe if 
P'-oved or prefumed would bar the 

copyholder’s claim- fbtd I 

CORPORATION. 

CVe 'wHo has not takei^ the facrament 
wiUiiA a jear^. bei^g ihcapable oh 


being ele^td into a corporate office 
by dat. 13 Car. 2. e. 12. his difqua* 
lificaiion was held not to be removed 
by the annual aft of indemnity 
(47 G. 3. Jf. 2. c. 35.) thebthfeft. 
of which redrains its operation in 
cafes where the office (hall have been 
•* already legally JilUd up and en- 
joyed by any other perfon/* at the 
time of pading the aft : the faft be* 
sng, that the defendant and another 
were candidates at the time of elec- 
tion, when 40 cleftors were afTem- 
bled ; and after 2 eletiors had voted 
for each candidate, the candidates 
were aiked whether they had previ. 
oufly taken the facrament ; to which 
the defendant anfwered in the nega- 
tive, and the other candidate in the 
affirmative; whereupon notice of the 
defendant’s incapacity was publicly 
given to the eleftors, and was heard 
by all who aftenyards voted for the 
defendant, being 20 in number, ejp- 
cept 2 or 3 ; and 16 afterwards voted 
for the other. Held, 

I ft, That all the votes given for 
the defendant after fuch notice were 
thrown away. 

2dly, That the other candidate, 
having the greateft number of legal 
votes, was duly eirfted ; though 
fomeofthe defendant’s votes (not 
being equal in number to the good 
votes ultimately given for the other) 
had voted before fuch notice. 

3dly, That the prefumption of 
law being ih^t every perfon has con- 
formed to the law till fomething 
appear to rebut that prefumption ; it 
muft be taken that the other candi- 
date, who affirmed his qualification, 
which was not negatived by the 
jury, was duly qualified; and that 
focK hiseleftion, periefted by fwear* 
ing in, wry a filhngnp and enjoying 
by him of iht office, within the pro- 
vito- of the indemmty aft, fo as to 
preclude its operatioo by relation io 
•favor of the defendant- King 
V* Hafwk.us, 7 - 48 G. ^ 21 a 

COSTS* 



COVENANT. 

COSTS.' 

1. An‘ avowant in replevin for rent in 

arrear, for whoii\ verilift and juJg- 
nent are given below, which are 
alTirmed on a writ of error, is not 
entitled to his colls on the ft.it. 8 
9^.3. c ii./.i. which is con 
fined 10 judgments for defendants on 
demurrer. CoUing v, Dias, T. 
48 G.jt. ^ ^ 2 

2. Adminiftrators declaring in trover 

on a pofllffion of the goods by t^etr 
intelUte, and a converfion in tneir 
own time, and being noni'uited, are 
liable to colls ; for the fa^t of their 
poflVflion is immaterial, and they 
may fue in ihtir own right. Hollts 
V. Smith, il/. 49 G. 3. 29^ 

j. Alter verdiit lor the defendant, and 
a new trial ?.wa»d«'d upon a ^ueftion 
of law, without any thing faid as to 
• cofts; and inilend of proceeding to 
a fecond trial, the parties agiee to 
ft.itc the lads fpecially, if in a 
cafe referved at the trial ? on which 
the poilea afterwards delivered to 
the plainilfFs; they arc entitled to 
the cofts of the lirft :rial. RoUrtfin 
V. LiJaell, //. 49 G. 3. 416 

4. Debt on b::nd, where the plaintiff 
recovers a v- rdiift tor nominal da- 
mages only, and takes his judk'Uie«t 
for the penalty, is not wfthui tin 
relief of the ftat. 43 G. 3- c 46. 
J. 3. enabling the C^un to ailo., 

. the defendant colts if the { 1 intiff 
do not rfcozer tne amount rf ine 
fom for which he had held the de. 
fendant to bail. Cammack v. GV^* 
jfif. 49 C. 3. 525 

COVENANT. 

Si4 PL£AD1.%*G, 10. Il« 
Inaleafe of ground, with liberty 
- to make a watercourse and errd a 
mill, the leffee covenanted lor fiun. 
fclf, his executors, kc» and ajjigns, 
not to have perlons to work in the 
mil) who were fettled in other pa. 
without a. ceiiiiica;e : 
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held that this covenant did n>t run 
with the lu.d, or hin.l i.u* ailignee 
of the leffee. Ihe Ma\r.r, of 
Conghion v. Raaijen, *7 . 48 G. 3. 

1^0 

2 [n covenant on an indentu'c of df* 
n ile of a r»>^| minr, made on the 
8th of Ju/y relerviog I 41I1 

of the coal railed, or the vr.Iue in 
money, at the cleAion of ff C !• ff ir ; 
and if the i-^ih Idl fliurt of 4.'o/. 
per annum,, then referving tuch ad- 
diti nal rent as would mike up that 
annual fum, to be rendered monthly 
in equal portio».s: held tlrit the 
ieffur having eleded to take the 
whole in money may declare torinvo 
yfiit's and thrre month's rent in arrear. 
But even if the m' pey rent were 
referved annually, the plaintiff may 
reniit his claim as to the three 
rnoiuh’s rent, and enter up judgment 
for the two year’s rent only And 
having Brli well affignc ! a breach of 
the covenant, that the teff'cs had not 
yielded monthly the i*4th, or the 
value in money, &C. bur nad n-fufed, 
&c. ; held thtic it would not hurt on 
gent'uil demurrer, that tne count 
went on to allege, th it before the 
e.xriihitinv of the plair>tj(FS bill, w/jk. 
on ^’Novt rr.ber 1 797. 900/. 

of the r.-ru referved for Uvo yea'S 
and tliire months was due and in 
arrear ; for that dale being b*^<ore 
l"ie Icafe mide, .nnd tlier .Icic i.M - 
p^'fll’ole in reipetl 10 the 
niati'-r, mulf be rej clcd ; an > tne 
genrrii allegation, that before the 
exhibilirg of the pliiniitt ’s bill 
900/ of ne rent reler ve-i ,» A:c was 
cue. is iMlhcient. Ruikity v. Kinyon^ 
T. 4s G. 3 139 

CR!M. COM. 

^tcVENve, I. 

CUSTOM.' 

Timber, i. Mahor> i. 

R r 4 pliBT 
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DEBT ON JUDGMENT, j 

See Bankrupts l« 

Pleading, 2. ' 

' DECLARATIONS-5jraVfM>?^ 

Perjonst 

Evidence, |. 

DEED, 

S/^S«ip, 4, 

fi defendant in trefpafs cnnnot plead 
by way of juftiHcation that he was 
pofTefltid of a right of common over 
the locus in quo under a deed of 
grant by a former owner, all’ged to 
be fince loft or deftroycd by accident 
and b ngrh of time, and therefore 
not piofered in court, of which 
the date and nams oj the J^arties ate 
unknonA)n, Henay v. Stepheiijoiit 
4a G. 3. 55 

DEMURRER, 
fiee Pleading, r4. 

DEVISE, 

See Mor TM AIN, I. 

having no ifl'ue, and being te- 
nant in tail under the wi}| c f Dr. G., 
with rem.iindcr toJJ. and C. for life, 
remainder to the n*irn of their bo 
dies, for fucn clldtes and in futh 
proportions ae they or ih** ruriiv<)r 
ftiould* ap. o'oi, and in default of 
fucii appoi-'itnini, rcmiindiT to the 
heirs of the body of B., with re 
mainders over ; made bis wiil, where- 
aUer dev ling certain eftates to 
truftres to fell and apply the pur 
chaie money amongft dijfcren: nla- 
ttons, and cii'C^ing then to tell all 
Other his real eft^ites, and apply the 
money coiome of ihofe relations ; he 
gave a-picce to C (who fur- 
yiv d B,) and to D. the only child 
of '*!“• C., '* in confideracion of 
f* the fimple provifHm made fur them 
aty deceafe' by Dr. G., whu ! 


" hits by hit will devifed to them 
«• certain eftates in i?., now in my 
** pniTefiion, which, though i could 
•• now legally difpv'^fe of, 1 mean 
•* fully to fonfirm to them ; accord - 

ittg to the incentof the laid will.*’ 
After this A, fuffered a recovery, 
and declared the ufes to himfelf for 
life, remainder to fuch perfons and 
for fuch ufe? as be by deed, will, or 
codicil to be properly attefted, (hould 
appoint ; and for default of fuch 
appointment, to C» for life, reniain« 
der to D. for life, with remainder 
over in fee. A'tur this he made a 
codicil, du'y executed, wircreby he 
confimed bis faid will in all refpeds 
not thereby altered ; and after mak- 
ing fome alterations in refprdf of 
other property, he declared fuch 
codicil to be part of his faid will. 

Held that C. and D. took nothing 
under the will and codicil of A. in 
the property which had belonged to 
D^ Cr. / for it did not appear that 
A intended by his will to devife the 
property in quetiion, but rather to 
let It pnfs as it was devifed by the 
will of Dr, G. .* and his confirmation 
of hi^ will by his codicil could not 
carry it further. 

But even if he had intended toexv 
ercife a devifing power by the will, 
according to the eftates carved out 
by Dr. G.*5 will for C, and D., yet 
he afe^'rwards altered that intent, 
and took a new ellate in the pre- 
iwifes, by f ifFcring a recovery, the 
u I s pf which were different from 
thofe of Dr. G,*s will; referving to 
himfelf s power of appeintment by 
deed, w)!l, or codicil: and when be 
executed a codicil afterwards con- 
firniing his will in ai! refpe^ls, ex. 
cept where altered or revoked by 
his codicil, and then made fpeciftc 
alterations as to ocher parts of his 
property, without reference to his 
power, or to the property in quef- 
tion, (though fuch reference be not 
eii'cntially necciTary to the execution 
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of n po«ver, if it phinly appear chat 
the party meant to execute it) no- 
thing appeared to Tnew that he 
meant to execute the power by his 
codicil conhi ming his will generally, 
fuppnfing it could take clFed through 
the medium of fuch a will. JLafrs v. 
fVilkins, 4fj G. 3« 241 

One devifes all his freehold ellate 
to his wife during her natural li^s 
** and alfo at her difpofal afterwa^^hs 
** to leave it to whom (he p’eafcf :** 
held that this only gave her a power 
to leave it hy*wiil\ and therefore 
that a difpnfition of it by feoffment 
in her lifetime was void. Doe v 
Thoihyt IL 49 G, 3 . 4;8 

3 Under a devife to the teftatrix’s 
daughter E for life, remainder to 
her Children and their heirs forever; 
but In cafe E, die without leaving 
any iffue of her body, then to cer- 
tain other grandchildren, by oilier 
daughcerSi equally to be divided be- 
tween them, (lure and Hiare 
as tenants in common : but in ca!e 
of the death of either of her grand- 
children, under age y and voii bout ieav* 
ing any ijjue^ the fhire of luni or her 
fo dying (hould bs for the brncfii of 
the furvivors of the refpeilivc ta 
mily, &c. Held that the grand- 
children took a fee in their rcfp.c- 
tivc (hares, by rcafon of the dcvjie | 
over on their dying under age; with j 
an executory devife over, if any of 
them died under 21, and without 
leaving iffuc at the time of their re 
Jp^titve deaths; and tnerefore the b- 
initation over was not too remote. 
Tooveyv, Bnjfett^ H. 49 G, 3, 460 

4. Under a devife to H. of certain i«- 
nemeiits by name for her life ; pio- 
vided that if S. and A* (to whom 
and to whole children the rcverfion 
and inheritance of the premii'es were 
imended if //w (hould die without 
ifline) (honld give H. 1000/. for her 
life eftate, then the teftater deviled 
alt and fingular the faid tftace and 
premifes called^ kz. to S* and A. for 


their lives, (hare and fli-rrc alike; 
and on the death of either, ihcir 
moiety unto and among the children 
of the furvivorand their heirs, (hire 
and (hare alike, dre, as tenants ia 
common, &c. provided chat if //• 
(liouid die in po/j'ejfson of the premifes 
Tingle and without iffue, then he 
gave the Uid elUie and pr-mife*' to 
6 ’. and /f., and to the if'ue of their ho* 
dies iaw fully hegottent or to he begot 
tent and their heirs, as tenants in £om» 
mon, AS aporfsaid; held that the 
words as aforefaid drew down to the 
fecond claufe the limitations of the 
(irfi, and (hewed that the tellator 
meant that S. and /f. and their chil- 
dren fhould take the fame c(Ure» on 
H, dying iti pofleflion without ifiue, 
as they would have done if the 
1000/. had betn paid. And held alfo, 
that a younger child of born after 
the death or the tfllator, and before 
the death of //, and S. (who died 
witiioui ifltje) was entitled to (hare 
in the m{»ie’tle^» both of 5 . and rf A.\ 
and that the eldell Ion of A. wa'> alfo 
entitled to (bare in both 
though he died before A * ; and on 
h's death the (h<*re in iS\’8 niniety 
defeended immediately to his ncit 
brother and heir at law, as did atfo 
his (liarc in A/s moiety, on her 
death after him. Mereetitb v. Mere- 
ditht H. 49 G. 3. J03 

5. Under a devife of feven different 
ellaies to a filler, brothers, and ne- 
phews, ^e^pe^liveIy, one to each 
do k; including, us to fix of the 
c(laic.s, 3 fweral lives in fuccefFion 
on each rltace ; ai d as to the fevench, 
(which in the firfl inilance was only 
limited Co two perlons for life in fuc- 
ccffi^ii,) giving thole two a power 
to add another life or lives to 
make 3, in like manner as after* 
. mentioned for other perfons to do 
the fame and then giving this 
general power, ** that when and fo 
“ often as the lives oh cither of the 
<* ciiates before given (hall be by 
•• death 
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death reduced to tnuo^ that then it 
•* flull be in the power of the per- 
fon or perfons then enjoying the 
fa d edaie or eftatev to rene-ut the 
•' fame with the perfon or perfons to 
** wliooi the revenue thereof (hall 
** belong, by adding a third life in 
fuch eilate, and paving <»fach re- 
veifioner two years' purchale for 
•* fuch renewal ; and alfo v> cx- 
change cither of the faid two lives, 
on payment of one year's pur- 
** chafe:*' held that the power cf 
renewal only authoriz d the addition 
of one life to the three on each 
eftatCy and of making one exchange 
of a life. Dee dem. Hard-wuke v. 
Hurd^jjicket 49 3 * 549 

DILAPIDATIONS. 

See Mortmain, i. 

EAST INDIA COMPANY. 

5*/^ Charter-party. i« 

EJECTMENT, 
Landlord and Tenant. 

j. One having pood title to the polTef- 
iion of a copyhold, as tenant by the 
curtefv, by the cuftom of the ma- 
nor ; his pofTeflion of the copyhold 
after his wife's death will be referred 
to thar, and not to any adverfe 
title; though he were admitted af 
ter his wife’s death to hold to him 
purfiiant to a fetdement, by which 
the eilateof the wife was limited to 
the furvivor in fee, fo as to let in 
the tide of the heir at law of the 
wife in ejedment brought within 

X 20 years after the hulband’s death, 
though more than 20 years after the 
death of the wife. Doe dem. Sir 
khfrt, Milner, E^aruw Brt^bfiiven, H 

49 

a. And though i-^d of the copyhold 
had been fettled many vears before 
opon a third perfon for life; but no 
forrendcr having bc^r* made ;o the 


trudeet under the fetdenent, thelegal 
ellate had remained in the« heirs of 
the tenant laic feifed and admitted; 
and the fteward of the manor ap- 
pointed by the heii^ at law and her 
hufbind had in his accounts after the 
wife's death (which was evidence 
of his hating done the fame in hey 
lifeiime,) for above 20 years back, 
debited himieif with the receipt cf 
a-jds of the rent for the hu/batidon 
account of his wife, and the remain* 
ing 1.3d for fuch perfrn claiming 
under the fettlement; yet fuch pay-*' 
n^ent tq the latter mull be taken to 
have been made by the confent of 
the perion entitled at law to the 
whole ; (q as to do away the nt'tion 
of an adverft polTeinon by the huf- 
band of that i-3d, difttr.A from his 
poiTefllon of the other 2 3^5 as te- 
nant by the curtefy after the wife’s 
death ; in anfwer to a claim by the 
heir at law of the wife againit the 
devifeeofthehufband who fet up an 
adverfe poiTeflion for above 20 years 
alter the wife's death. Doe dem. 
Sir fVm, Milner f Bart, v. Brightnuen, 
H. 49 G. 3, 583 

EMANCIPATJQN, 

S E T T L E M E n T — J5y Hiring and 
Service, i. 

EMBARGO, 

See Freight. 7. Insurance, 3. 

ENROLMENT, 

See Mortmain, 1. 

ENTRIES, 

See Evidence, i. 2. 

ERROR, 

See Costs, t* Interest^ z. 

EVIDENCE, 



EXECUTION. 


EVIDENCE. 

EVIDENCE. 

See Newspaper. 

I. If a perfon have peculiar means of 
knowing a and make a declara 
tion or written entry of that faA, 
which is againft his intereli at the 
time; it is evidence of the fad, as 
between third perfons, after his 
death, if he could have been exa- 
mined to it in his lifetime: and 
therefore an entry made by a man 
midwife in a book, of having deli- 
vered a woman of a child on a cer- 
tain day> referring to his ledger in 
which he had made a charge for his 
attendance, which was marked as 
paiei^ is evidence upon an illue as to 
the age of fuch child at the time of 
his afterwards fufFering a recovery. 
Higham v. Ridj^vjayt 1. 48 C. 3. 

109 

3. Upon a quedion whether certain 
ancient books, from ijnb to 1693, 
preferved in the archives of the dean 
and chapter of Exeter, intitled Ren- 
teds, and containing columns of the 
names of their eftates, with the rents 
referved on each, and fol^uits written 
in different band-writing againfl 
fuch rents, were entries made by | 
the receivers of the dean and chap- 
ter, charging themfelves with the 
receipt of the rents, parol evidence 
cannot be received to prove them 
to be receivers' books, by (hewing 
that the receivers of the dean and 
chapter for the laft fixty years had 
kept their books of accounts in the 
fame form. 

But it appearing that fome of the en- 
tries in fuch books, (though not the 
entries as to the rent of the cllate in 
quellion) contained internal evidence 
of their being the booksi of receiv. 
ers ; by fjch entr'es as f.dvit Twhh," 
and “ foivit per figued witii 

the initials N. W. ; which entries 
imported that N. W. was therein 
accounting to the deyn and chapter 
for money paid to Uiiaictj and with 


6if 

the receipt of which he debited 
himfelf ; the Court directed ‘a new 
trial, in order to have the infpeftion 
of the books again iubmitced to the 
Judge at nifi prius. Doe d Webber 
V. Lord George Ibynne, /*• 48 G. 3. 

206 

5. An allegation In a declaration that 
one was ieifed of a manor of and 
that he and all tbofe whole dKate he 
has in the /aid manor have immemo- 
rially appointed a fexton of the pa« 
rifti of is fulUined by proof of 
his feifin of a quondam manor^ which 
had ceafed to be a legal manor for 
defed of freehold tenants, and cx- 
ilted now only by reputation. Soane 
V. Ireland, l/L 49 G. 3. 259 

4. Where the corporation of Woretjler 
had for above 40 years received toll 
upon corn fold in their market 
i /ample, and afterwards brought with* 
in the city, to be delivered to the 
buyer; and for about fixty years 
back, as far as living memory went, 
when corn pitched in the markcu 
place on one market-day was not 
then fold, it was uiually put in (loro 
in the city, and only one bag brought 
into the next market by way of 
fample, aid when fold in that man- 
ner toll ufed to be taken on the 
whole : this w^s held fuHicient evi- 
dence to be left to the jury of a pre- 
feriptive claim to take coll on corn, 
fold in the market by /ample, and 
afterwards brought into the city to 
be didivcrrd to the buyer; thougll 
the wicnefles fpokje according lO 
their rcco)le6t1on and belief of the 
commencement of felling by fampic 
in the market, in the manner now 
pradtifed. •between 40 and 50 years 
ago. Hill V. Smith, H, 49 C. 3. 

. 47 <* 

EXECUTION, 

See Sheriff, r» 

I. KenSngton palace being kept In a 
conlUnt ibtc pf prepaiauon rt-. 

ceive 
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i&ti 

ccive the king* with his cfficers, 
fervants* and guards refiding and 
doing duty there at all times, and 
fome of the royal family having 
apartments there, is privileged as a 
royal palace againft the introfion of 
the (licriff, for the parpofe of exe- 
cuting procefs againft the goods of 
a perfon having the ufe of certaiu 
apattments therein. Winter v. Miles^ 

57h 

EXECUTOR, 

See Administrator and Execu- 
tor. 

FREIGHT. 

l. A covenant in a charter-party of 
affreightment, to pay freight to the 
owner for the hire of the veffel, is 
not transferred to the vendee by a 
’ bill of fale of the (hip, made during 
the voyage : and fuch owner after- 
svards becoming bankrupt, his af- 
iignees, and not the vendee of the 
(hip, have the legal right to receive 
the freight and demurrage/lue from 
the freighter upon the charter, party. 
Splidt V. Bowles t M* G. 279 
I. Where the mailer aud freighter ot 
a veffel of 400 cons mutually agreed 
in writing, that the fhip, being every 
way fitted for the voyage, (hould 
with all convenient fptei proceed to 
St. Peterjburght and there load from 
the freighter’s factors a complete car- 
go of hemp and iron, and proceed 
therewith to London ^ and deliver 
the fame on being pa'd freight for 
hemp j/. per ton, for iron y. a ton, 
(&c.: one half to be paid on right 
delivery, the other at 3 months; 
held that the delivery ot a cempUte 
cargo was not a condition precedent^ 
but that the mailer might recover 
freight for a (hort cargo at .the fti- 
pulated rates per con g the freighter 
having his remedy in damages for 
fueb fhort delivery. Ritchie v. At- 
kinjon^ M. 49 G, 3. 295 


3. The matter and the freighter of a 
a velTel of 400 tons having mutu- 
ally agreed in writing, chat the 
(hip, being fitted for the vovage, 
fliould proceed to St. Peterjburgbt 
and there load from the freighter’s 
factor a complete cargo of hemp 
and iron, and proceed therewith to 
Loniont and deliver the fame, on 
being paid freight, &c.: held that 
the mailer, after the taking in at 
St. Peterjhurgh^ about half a cargo, 
having tailed away upon a general 
rumour of a hoftile embargo being 
laid on Britilh (hips by the KuHiau 
government, was liable in damages 
to the freighter for the (bore dfli. 
very of the cargo j though the jury 
found that he adted bona 6de, and 
under a reafonable and wer*ground- 
ed apprchenlion at the lime ; and a 
hoftile feizure under an embargo was 
in fadf made fix weeks afterwards. 
Atkin/on V. Ritchie, //. 49 G. 3. 

530 

4. Where in a charter-party freight 
was to be paid at fo much per ton, 
on a right and true delivery of the 
homeward-bound cargo, from Hondu^ 
ras Bay to hendon, and the Ihip and 
cargo, after capture and recapture, 
having been wrecked at St. Kitts, 
into which (he was carried by the 
rccaptors, a Tale of the cargo was 
direfted by the Vice-Admiralty 
Court there, on the application of 
the miller, a^iiig bona fide for the - - 
benefit of all concerned, but without 
orders from any ; and the proceeds 
of the fale were remitted to the !hip 
owners : held that the freighter 
might recover fuch proceeds in af* 
fumpfit for money had and received, 
witiiout allowing freight pro rata 
itineris. For fuch form of aflion, 
for the proceeds of Rn illegal fale of 
goods, is only a waver of any claim 
for damages tor the tortious afl ; tak- 
ing the adual proceeds of the fale 
as the value of ^e goods (fobje£l to 
the legal confcqutnces of confide r- 

ing 
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ing; the demand as a debt ; which 
admits of a fet off, &c.) but does 
not recoguize the right of the ven- 
dor fo to convert the gcods. And 
here the ad of converiation, (^or 
fuch it muil be taken to be) being 
made by the mailer, who is the ge- 
neral agent of the iltip owners ; 
(and not, as in BclUie v. Modigliani ^ 
by the ad oi a Court of competent 
jurifdiCtion ;} was unlawful, and dif- 
charged the claim of the (hip owners 
for freight pro rata itineris. Hunter 
V. Primtp^ M, 49 G. 3. 378 

5. But the plaintifF could not recover 

againft the (hip owners upon fpecial 
counts framed upon the bills of lad- 
ing figned by the mader; as weli 
beCHufe they contained exceptions of 
the very perils by which the lof' 
happened ;as becaafe the defendants., 
having exprefsly contrailcd with the 
plaintifF under feal, could not be 
charged in refped of the fame Tub- 
jedi-roatrer by a contrail not under 
fealjand (igned by their maderonly, 
and not by themfclveb. ib» 

6. The 14/. covenanted to be paid by 
the Eall India^ Company in their 
charter parties, to the (hip owner in 
England, for each pafienger ordered 
on hoard the (hip in India by the 
Company’s Agents, is payable, not- 
withilanding the lofs of the (hip be- 
fore her arrival in the Thames, | 
Moffat v. ^rhe Eajl India Company, j 
h, 49 G, (And v.de Chah- 

TER'PART Y, I.) 465; 

7. Under an agreement in the nature 
of a charter-party, whereby the 
plaintifF let his (hip on freight to the 
defendants on a voyage from Shields 
to Lifiofit with convoy, the freight to 
he paid on right deli very of the cargo, 
the (hip having failed from Shield- 
with her cargo, and joined convoy 
at Portfmouth j and after being de- 
tained near a month ofF Lymington, 
her failing orders being recalled by 
the convoy, in confeqaence of the 
occupation of Portugal by the ene- 


my ; and the defendants having re- 
fufed to accept the cargo at Vortf 
mouth, to which the fhip' returned, it 
was unloaded by the plaintifF, after 
notice to the defendant, and then 
was Jold by confent of both parties, 
without prejudice ; held that the 
plaiiuifF could not recover freight 
pro rata, or demurrage. Liddard 
V. Lopes, //. 49 Cr. 3. 526 

8. A covenant in a charter-party of 
alFfcightinent that the owner (hall 
at his expence forth*with make the 
(liip tight and ftrong, &c. for a voy- 
age for 12 months, &c. and keep her 
fo, is not a condition precedent to 
the ‘recovery of freight, after the 
freighter had taken the (hip into his 
fci vice, and ufed her for a certain 
period: but if the freighter be af- 
terwards delayed or injured by the 
nect'lii'y of repairing her, he has 
hi:» remedy in damages. But if the 
owficri’ ncgleft to repair in the firft 
ioddnee had precluded the freighter, 
from making any ufe of the vcffel, 
that would have gone to the whole 
co'>(jderdtioii, and might have beea 
infilled on as a bar to the action. 
Haveloik v. Geddes, //. 49 G, 3. 

S >5 

9. A Oiip having been let to freigtic 
for 12 months, and for fuch. longer 
period as the freighters Hiould de- 
tain her, for which certain propor- 
tions of the freight were to be paid 
at the end of 2, 6 , to, and 14 
months, Sec.; it is no aofwer to a 
breach for non-paymeot of fix 
months freight, due at the end of. 
the 10 months, that the owner bad 
covenanted to keep the vcflel in re-* 
pair during the lime Oie was freight- 
ed, and that Ihe whs hoc in irepair 
njjhen the freighter flipped gcods on 
board her during the 1 e months, 
which made it necelTary for him to 
unload and repair hor, whereby fh9 
was unferviceable for pare of the fit 
months ; and that he had paid the 
freight for all the time ifie was fer- 

viccable ; 
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viceable ; and that (he was not in 
hii fervice for 10 months in the 
whole : for non condat but that af- 
ter (he had been ufed by the 
freighter, (he wanted repair, with, 
out any default of the owner ; or 
chat he was guilty of any delay in 
making the repairs ; and the freight 
would ftill run on during the time cf 
repair. Hav€lo<k v. Geddes, H. 

49 3 ;. ^ ^ , 555 

10. The freight being rclerved at !o 
much per msntb^ was earned at the 
end ot each month, although the 
ifipulated times of payment were 
from 4 months to 4 months (begin- 
ning at the end of 2 months) and 
the (hip were loR before the end of 
14 months. ib. 

GAME. 

1. The pofleffion of game by a fer- 

vanc employed to drttdi poachers, 
who took it up after it had been 
killed by (Irangers on the manor, in 
order to carry it to the lord, is nut a 
poffejjhn within the penalty of the 
game la»*s. tryarne/ord v. Kuidall, 
T. 48 G. 3. 19 

2. In debt for a penalty, under the 

game laws, if the defendant (hew a 
deputation as game-keeper of the 
manor from the lord, it may be pre- 
fumed, if nothing appear to the 
contrary, that the game killed by 
him there was for the ufe of the 
lord under the (lat, .3 G. 1. c. 11. 
Spurrier v. Vale^ //. 49 G. .3. 413 

GUARDIAN IN SOCAGE. 

A guhrdian in fuenge, reiiding on the 
Ward’s edate for i|0 days, gains a 
fettlement in the parifh, and cannot 
be removed from the polfellion of it 
at any time. The King v. The In^ 
habitants of Oakley ^ //• 49 G. 3. 491 

HORSES, 
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INS 0 RANCE. 
INDEMNITY ACT, 

CORPORATIOM, f. 

INDICTMENT. 

One indicted for a mifdemeanor may 
plead in abatement a miftKomer of 
his furname, Shakepear fur Sbake^ 
Jpeare, which (hall rut be taken icr 
idem fonans; and the pU':i, conciud- 

» ing with prating judgment of the /aid 
indiSimentt and that he may not he 
compelled to anfwer the fame^ is good. 
The King v. Shak^peare, 7 *. 48 G. 3. 

INHABITANCY. 

Freemen of Nornjoich, fublliiutes in the 
mihiia, quartered at Colchejier^ but 
having dwelling huules in Nornxichi 
in which their (umilies refided, and 
to which they at times reforted on 
furlough, (in feme inllances, within 
the lafl (lx months, only for the pur- 
pofe of voting njt clctlions,) ' held to 
be inhabitants within the charter of 
Norwich^ and a local aft, requiring 
thenn to have becMi inhabitants for 
fix calendar ihontlft previous to cer- 
tain cleftions of corporate officers, 
in order to qualify them to vote. 
The King v. Mitchell^ H, 49 G. 3. 

5 ** 

INSOLVENT DEBTORS. 

One in cudody by attachment for non- 
payment of money under 20/. found 
due by an award made a rule of 
court, is not entitled to hisdifeharge 
under the ilat. 48 G. 3. c. 123. ; that 
being conhned to perfons in execu- 
tion upon any judgment. The King 
V. Hubbard^ M, 49 G* 3. .}o8 

INSURANCE. 

I. A (hip infured from Jamaica to 
Liverpool was captured in the courfe 
of her voyage, and recaptured in a 
few daysj and ^the adured having 
received 
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received intelligence of the capture, 
but i) ji of the rec^ptuic, gave notice 
of abandonment : and foon after re- 
ceiving intelligence of the recapture, 
and ihdi the (hip was fate to the pof- 
fcrtlon of the rccaptor?, in a port in 
Ireland, but without any luftlur 
knowledge cf her Hate and conditicn, 
he perHlled in his notice of abandon* 
in< nt: but the Ihip was afterwards 
reftjred to his poiredlan without da- 
mage, and ai rived at Liverpool, and 
earned her freight ; the falvage and 
charges of the recapture amounting 
.only to I5/. percent.: held 

that he was not entitled to abandon ; 
it appearing in the refult that at the 
time when the notice of abandon- 
ment was given, it was in fad only 
a partial and not a total iofs, as the 
afiured fuppofed ; and there being 
no iubrequent circumilances, fuch as 
the lofs ot voyage, high falvage, 5 iC. 
to continue it a total lofs. And quasre, 
whether in any cafe, if that, which 
in its inception was a temporary 
total loff, turn out by fubfequent 
events to be only a partial lofs, be- 
fore any adion brought, the allured 
be entitled to inGfc bn his notice to 
abandon given during the cxillence 
of fuch temporary total lofs. 

The like point was ruled on the 
freight policy, on which there was 
a partial lols of 13/. xw. ^d. per 
cent. 

But at any rate if the underwriters ac- 
cept theofferof abandonment, made 
upon fuch temporary total lofs, both 
parties arc bound by- it. Bainbridge 
V. Nieljbn, M. ^9 G. 3. 329 

a. A rcprelcntation to luc underwrit- 
ers at the time of efFeding a policy 
by the owner of goods on board a 
fhip, as to the time of her failing, 
being made bora fide upon probable 
expedaiion, dors not conclude him 
Bowdtn V. f^aughuH, Hit. 49 G. 5 

3. A foreigner Infuring in this country 
lus (hip or goods on a voyage is not 

1 
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ertitled to abandon upon an embar- 
go laid on the property in the ports 
of his own country, as his aflenc is 
virtually implied to every ad of his 
own ;:overniTient, and makes fuch 
embargo I is own voluntary ad. And 
goods hairing been configned by fuch 
foreigner on his own account and 
rifk to Britijh merchants here, who 
in confequence of fuch confignmenC 
made advances to the foreigner, 
and made iiifjrance upon the goods 
on his p.ccoonc, debiting him with 
the picniHinis; mid the goods were 
afeerwardb abandoned in confeque nee 
of fuch embargo : held that as the 
foreigner could not recover againii 
the,, imderwritfrs, his conlignees 
could not recover their advances un« 
der a policy made for the benefit of 
the foreigner, though made in their 
names, as intertit might* appear ; 
however they might have infured 
their fcparaie iniercfts by a policy 
made on their own account. Con^ 
•way and David/on V. Cny, //. 

INTEREST. 

An avowant in replevin for rent in 
arrear, for whom verdid and judg- 
ment are given below, which are 
atiirmcH on a writ of error, is roc 
entitled u> be allowed intereft on the 
Aim recovered, by force of the Hat. 
3 //. 7. f. ic. which is confined to 
jud)^;mcnts recovered by plainciffj 
below, and afiirmed on a writ of 
error. Golding v. Dias. T. 48 
G. 3. 2 

JOINDER IN ACTION, * 

See Pleading, jo. is, i6. 

JUDGMENT. 

Upon a plea in abatement the court 
give no oiher than the proper judg. 
ment prayed for by the party : bui 
upon a plea in bar, the court will 

give 
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LANPLORD AND TEN.^NT* 


p 7 e that which appears to them to 
be the proper judgment upon the 
whole record, whether reeularly 
praved for or not. The King v. 
Sbakeipeare, T, 4^ 3* 8 7 

JUDGMENT IN ERROR, 

^^irCosrs, I. Interest, I. 

KENSINGTON PALACE, 

See Palace. 

LADING, BILL OF, 

See Bill of Lading. « 

LANDLORD ARD TENANT. 

I.. A landlord of prrmifes about to fell 
them gave his tenant notice to quit 
otiche,i;th of Goober 1806, but 
promifcd not to turn him out unlefs 
they were fold: andjnoc being fold 
till February 1807, ih« tenant rc' 
fufed on demand 10 deliver op poflVf. 
lion. And on ejcdment brought ; 
h*fld that the promife (which wa 
performed) was no waver of the 
notice, nor operated as a licence to 
be on the premlics, otherwife than 
iubjed to the landlord*s right of 
a^ing on fuch notice, if nccciLry ; 
and therefore that ihe tenant, not 
having delivered op poifeiSon on 
demand after a fale, was a trerpalTer 
from the expiration of the notice to 
quit. W%it€a€re, d. Boult v. S , mends , 
Tm 48 G. 3. 

a, A landlord declared in debt, id, 
for the double value; adly, for ufe 
and occupation. The tenant pleaded 
nil debet to the firil, and a tender of 
tbe Tingle rent before the a^ion 
brought to the fecond count, and 
paid the money into court ; which 
the plaintifF took out before trial and 
ftill proceeded: and held that this 
was no. cahfe of nonfuit, as upon the 
ground of fuch' acceptance of the An- 
gle rent being a waver of the plain- 
tiff’s right to proceed for the double 


value ; but that the cafe ought to 
have gone to the jury : and that' the 
plaintifT’^k on with the aAion 

after taking the fingle rent cut of 
court, was evidence to ftiew thit he 
did not mean to wave his claim for 
the double value, but to take it pro 
tanco. And it feerhs, that though 
the fingle rent were paid into court 
oii'tnc (econd count, yet if the plain- 
tiff had not accepted it, but had re- 
covered on the firft count, the de- 
fendant would have been entitled to 
have the money To p»iid in deduced 
out of the larger fnm recovered. 
Ryaii V. Ric-h. T 48 G. 3. 48 

3. In a leaie of ground, with liberty to 

nirtk'* a water-courfe and ere^l a mill, 
the Lffee covenanted for himfelf, his 
executors, and ajjignsy not to have 
perfons to work in the mill who were 
fettled in other parifhes, without a 
parifh crriificate : held that this co- 
venant did not run with the* li-ind, or 
bind the aflignee of the lelfce. The 
Mayer of Congkton v. Pattifn^ 
7 *. 48G. 3. 130 

4. In covenant on an indenture of de- 
mife of a coal mile, made on the 
8ch of July 1805, referving onc- 
fpurth of the coal raifed, or the value 
in money, at the cletlion of the Icflfor; 
and if the one fourth fell (hort of 
400/. per annum, then rclerving fuch 
additional rent as would make up 
that annual Turn, to be rendered 
monthly in equal portions : held that 
the LlTor having ekfttd to take the 
whole in money may declare for two 
years and three months rent in ur* 
arrear. Bat even if the money rent 
were referved annually, tbe plaintiff 
may remit Ijis claim as to the three 
months rent, and enter up judg- 
ment for the two years rent only. 
And having firll well affigned a 
breach of the covenant, that the 
IciTees had not yielded monthly the 
one-fourth or the value in money, 
drc.but had refured,&c. ; held that it 
would not hurt on general demurrer, 

I that 
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that the count went on to allege, 
that before the exhibition of the 
plaintiff’s bill, *viz. tht \ft of No- 
member 1797. 900/. of the rent re- 
ferved for two yean and three 
monihs was due and in arrear; for 
that date being before the ic ife made, 
and therefore impoffible in refped to 
the fubjett raatcer, mull be rrjeiled ; 
and the general allegation, that b^'- 
fore the exhibiting of the plaintiff’s 
bill, 900/. of the rent referved, iicc. 
was du;*, is fulHcient. Buckley v. 
Kenyon t 7 *. 4.8 G. 3. 139 

3. An ell.-itt!, ths greater part of which 
was in leafe, either for years certain 
r.dt exceeding 2 f , or for longer terms 
or yt-ars determinable on lives, was 
fettled oa fever d tenants for life in. 
fuccedion, with remainders in tail ; 
with power to every tenant for life 
who Ihould be entided to the free* 
“ hold of the premifrs or any part 
thereof, when he (honld be in the 
adlual pofleffion of the fame, or 
any part thereof, from time to 
'' time, by indenture to make leafes 
of all or any part or parts of the 
“ demefne lands, whereof he fhould 
be in the adUial pofTeflion as afore- 
“ faid, for any term or number of 
“ years, not exceeding 21 years, or 
for che life or lives of any one, two, 
or three perfon or perions: fo as 
“ no greater eilate than for three 
lives be at any one time in being 
** in any part of the premiies ; amd 
** fo as the ancient yearly rent. Sec, 
be referved.” Held ift, that the 
power only authorized eiihir a chat- 
tel leafe, not exceeding 21 years, or 
a freehold leafe not exceeding three 
lives ; and that a leafe by tenant for 
life for 99 years determmable on 
lives, as it might exceed f 1 years, 
was void at law, and was not even 
good pro tanto for the 21 years. 
Roed. Brune v, Prideaux, T, 48 G. 5. 
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6. But the fpecial verdi£l finding that 
the tenant in tail had received the 
VOL. X. 
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I rent referved by fuch leafe accrohrg 
after the death of the tenant for life 

I who made it, and who had not given 
any notice to quit: held, 2dly, that 
the receipt of rent was evidence of a 
tenancy, the particular defeription of 
which it wss for the jury to decide 
upon ; and for the defeft of the fpe- 
cial vcrdiil in this refpeft a venire de 
novo was awarded. But the Court 
intimated, that under the circum- 
fiances of the cafe, and the difparity 
of the rent rcfeived, being 4/, z/., 
while the rack-rent value was 6o/. 
a yiftir ; (though one of the lefl'ees 
had b’en prefented by the homage 
as tenant after* the death of the ten* 
ant for life, and admitted by the lord^s 
fleward ; and the 4/. 2/. referved was 
more than (he ancient rent ;) a jury 
would be llrongly advifed to decide 
againll a tenancy from year to year* 
Roe d. Brune v. PrtdeauXtT»j^W. 3-158 

7. 'renant in tall having received an 

ancient rent of i/, i8i. from the 
lefTee in pofreflion under a void leafe 
granted by tenant for life under a 
power, the rack-rent value of which 
was 30/. a year, cannot maintain an 
ejedment, (laying his demife,at leaft, 
on a prior day,) without giving the 
lefTee fome notice to quit, To as to 
make him a trerpafler, after fuch re« 
cognition of a lawful pofTeflicn either 
in the relation of tenant, or at leaft as 
continuing by fufferance till notice. 
Denn v. Rantlins^ M, 49 26 1 

8. A leafe at 43/. a year, granted under 
a power direding the btjl rent to be 
referved, cannot be impesched mere- 
ly by fhewing that the Icflbr rejeded 
at the time two fpecific offers, one of 
50/. and another from 90/. to 6o/« 
from other tenants ; though the rc- 
fponfibility of fuch other tenants 
could not be difproved : for in the 
exercife of fuch a power^ where fairly 
intended, and no nne or other colla- 
teral confideracion is received, or 
injurious partiality plainly manifefted 
by the leff^r, all other requifices of a 

S 6 good 
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goftd tenant art^ to be regarded as 
well as the riicre amount of the rent, 
offered i unlefa foinething extrava- 
antty wrong in the bargain for rent 
e (hewn. Setnble that the rent 
means the bell rack-rent that canj 
rea/mahly be required by a landlord.! 
taking all the requifites of a good | 
tenant for the permanent benefit of 
the eftate into the account. Doi v. 
RadcUffe, M. 49 G. 3. 278 

9. A ieffee of land in the Bedford Level 

cannot obje£l to an aAion by his 
landlord for a breach of covenant in 
not repairing, that the leafe vta^void 
by the fiat. 15 Car, 2. 17. for 

want of being regifiered ; fuch adi 
enadling, that no leafe. &c. fiiould 

be of force but from the time it 
**“ fhould be regiftered/* not avoid- 
ing it a»' betweefi the parties them 
felvesj but only pofiponing its prio> 
rity with rcfpeA to fubfequent incum- 
brancers. regifiering their titles be- 
fore. Hod/on V. Sharpe, M, 49 G. 3. 

■ 35® 

10. Under a power to demife for 21 

years in poiTeilion. and not in rever- 
fion, a leafe dated in fadlon the 17th 
of February i8o2. habendum from 
the 25th of March next eujuing the 
date thereof, is good, if not executed 
and delivered till afier the 25th of 
March ; for it then takes effedt as a 
leafe in pofiefiioi). with reference back 
to thq date actually cxprelTed. Doe 
V. Day, H. 49 G. 3. 4*7 

LEASE. 

See - Lahdlorii and T&nant.' 
]fowEa^ \, 5. 5. 

LIBEL. 

An affidavit made and iigned by thr 
printer and poblifher and proprietor 
.of a newfpaper. as required by fiat. 
38 C. 3. c. 78. which affidavit con. 
tained the names of tlic parties, the 
place where the paper was printed, 
and the title of it | together with the 


produ^ion of a ncwfpapcr. tallying 
in every rcfpefl with the dcfcripcioa 
of it in the affidavit ; is not only evi* 
dence by that adt of the publication 
of fuch paper by the parties named, 
but is alfo evidence of its publication 
in the county where the printing of 
it is deferibed to be : and this, upon 
the trial of an information fora libel 
contained in fuch newfpaper. The 
King V. Hart and irhite, T* 48 G. 3. 

94 

MANDAMUS. 

See Appeal, i. Copyhold, 2* 
MALT. 

See Cor.’\'iCTioN* 
MANOR. 

1. An allegation in a declaration that 

one was feifed of a tnauor of F., and 
that he and all thofe whofe efiaces be 
has in vhtfaid manor \\ 2 vt immemo- 
rially appointed a fexton of the pa- 
riffi of F.. is fulUined by proof of his 
feifin of a quondam manor, which had 
ceafed to be a legal manor for dcfcift 
of freehold tenants, and exified now 
only by reputation. Soatie v. Inland, 
A/. 49G. 3, 259 

2. Though the lord of a manor in 
Cornwall may by conveyance and 
a£ls of ownerlhip elUblifh his right 
to all his mines within the manor, as 
well under the freehold tenements as 
under cufiomary tenements, and the 
wafies; yet confitlently therewith 
the tenants of certain tenements in a 
vill within the manor, feme of them 
freehold and fome cufiomary. may 
by afls of ownerlhip for more than 
twenty years pafieilabliih their right 
to copper mines, as well under the 
wafimnd cufiomary lands, as under 
the freehold lands Within the vill. 

‘ Curtis Daniel, g. 273 

MARRIAGE. 

i. A wagering cbniradl for fifty gui- 
neas.* that the 'piabitifF would not 
marry 
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marry w^ithin f.x years, is prlm;i facie 
in rcftra'mt of marriage, and there- 
fore void; no circumtlances appear- 
ing to fhew that fuch reftiaini was 
prudex)t and proper in the panicu- 
lar inltance. HartUj v. T. 

4S 0 , 3. 22 

ft. LviJence that Sritijb fubje^bs in a 
foreign country, being defiruus of 
intermarrying, went to a chapel for 
that parpofe where a fervlce in the 
language of the country was read by 
a peifon habited' like a pried, and 
interpreted into Englifti by the offi- • 
ciaiing clerk ; which fejgvlce the 
parties underAood to be the mar- 
riage fcrvice of ilie church of 
land i and they received a certificate 
of the marriage, which was after- 
wards lofl ; is fufiicient whereon to 
found a prefumption (nothing ap- 
pearing to the contrary) that the 
marriage was duly celebrated ac- 
cording to the law of that country, 
particularly after e 4 even years coha- 
bicanon as man and wife, till the 
period ol the hufband*s death. 

And luch Erii/Jl? fubjeAs being attacli- 
ed at the time to the Briufh army 
on fervice in foch foreign country, 
and having inlliiary pofl'cilion of the 
place ; ic feems that fuch marriage 
folcmnized by a pried in holy orders 
(of which this would be rrafnnable 
evidence) would be a good marriage 
by the law of England, as a n ar 
xiage contraiSl per verba de prsfenti 
before the marriage ad : marriages 
beyond fea being excepted out of 
that ad ; and it would make no dif- 
ference if foIr-mifMed by a Roman 
catholic prieft. The Kin^ v. The 
Inbahitanu rf Bramfion^ IA» 49 3 . 

28^ 

MARKET TOLL. 

Where the corporation of Wwetfler bad 
for abofe forty jears received toll 
upon corn (bid in their market 
JampU^ and brought with- 

in the city \o be deUvered to the 


buyer ; and for about fixty years ' 
back, as far as living memory went, 
when corn pitched in the market 
place on one market day was not 
then fold, it was ufualty put in flora 
in the city, and only one bag brought 
into the next market by way of 
fatnple, and when fold in that man- 
ner toll ufed to be taken on the 
whole ; this was held fufficient evi- 
dence to be left to'the jury of a pre- 
fcripcive claim to take toll 0:i corn 
fold in the market hj Jamplt, and 
afterwards bronght into the city to 
^-livc^fcd to the buyer; though 
the witnefTesfpoke according to their 
recollcdlion and belief of the com- 
mencement of felling by fample in 
the market, in the manner now 
pradifed, between forty and fifty 
years ago. Hill v. Smithy H. 49 G> 

3- 476 

^ MINES. 

Sti Covenant, a, 

t. The lord of a manor, as fuch, has 
no right, without a cullom, to enter 
upon the copyholds within the ma- 
nor, under which there are mines and 
veins of coal, in order to bore for 
and work the fame : and the copy- 
holder may maintain trefpafs ^ainft 
him for fo doing. Bourne v. TayUr^ 

ST. 4 !^ 3* * ^9 

2. But where the defendant juflified 
under the lord, as being (eifed in fee 
of the veins of coal lying under the 
copyhold tenements, together with 
the Uherty of boring for and ^fitting the 
eoal, &c. it is not enough fur cne 
plaintiff to reply, that as well all the 
.veins of coal under the faid etofes in 
which dtc. as the red of the foil 
within and under the fame, had 
immenvorially been parcel of tht 
maojr and demifed and demifeable 
by copy, dec. without any exception 
or refervaxion of the coal, drc. ; an- 
lefs he allb traverie the liberty of 
working the mines; becaufe the 
S • a plea 



MORTMAIN. 


PALACE. 


plea claims fuch liberty not merely 
as annexed to the feiftn in ice, to be 
cxercifed when in a£iQal pofTeflion, 
but as a prcfent liberty, to be exer- 
cifed daring the continuance of the 
copyholder's eftaie : and therefore 
the replication is only an argumen* 
tadve denial of the liberty, and does 
Stot confefs and avoid it. Bourne v. 
Taylor^ T. 48 <?. 3. 189 

3. Though the lord of a manor in 
Cornivall may by conveyarice and 
adls of owfietihip eflablilh his right 
to all tin mines within the manor, as 
well under the freehold tenements as 
under cuftomary tenements, and the 
wades; yet confidently therewith 
the tenants of certain tenements in a 
irill within the manor, fome of them 
freehold and fome cudomary, may 
by ads of owner ihip for more than 
twenty years pall edablifh their right 
to copper mines, as well under the 
wade and cudomary lands, as under 
the freehold lanrs within the vill. 
Curtis V. Daniels M. 49 G. 3. 273 

MORTMAIN. 

Where fucceflive redors had' been in 
pp/feiTion of land for above hfey years 
pad ; but in an adion for dilapida- 
tions brought by the prefent agarnll 
the late redor, it appeared that the 
ubfolutc fciiin in fee of the fame land 
was in certain devifees, lince the 
dat. 9 G. 2. r. 36. and that no con- 
veyance was enrolled according to 
the drd fedion of that ad, nor an)( 
difpolition of it made to any college, 
Si,c. according to the 4th fedion; 
held that no prefumption could be 
made of any fuch conveyance en- 
rolled, (which if it exided the party 
might have (hewn,) and confequenC’ 
1y that the redor had no title to the 
land ; as the datute avoids all other 
grants, &c. in iruft for any chari- 
table ufe* made otherwife than is 
thereby directed ; although in fad 
it appeared that one of thofe devi- 
fees was the then redor, and that the 
title to the redory was in Baliol 
college^ Oxford, v. Smytbies. 

if 49 G. 3. 4^9 


NEWSPAPER, EVIDENCE Op 
PUBLICATION. 

An affidavit made and (igned by the 
printer and publifher and proprietor 
of a newfpaper as required by flit. 
38 G. 3. c. 78., which affidavit 
contained the namrs of the parties, 
the place where the paper was print- 
ed, and the itile of it ; together with 
the produdion of a newfpaper, tally- 
ing in every refped with the de- 
fcrlption of it in the afHdavic ; is not 
only evidence by that ad of the 
publiration of fuch paper by the 
parlies named, but is alio evidence 
of its publication in the coumy 
where the printing ol it is defershtd 
to be: and this upon the trial cf an 
information for a libel contained in 
fuch newfpaper. The King v. Hart 
and White t T', 48 G. 3. 94 

NEW TRIAL. 

The Court will not grant a new trial 
in a penal adioii wheie the verdid 
has paffed for the defendant, on the 
ground of its being againll the evi- 
dence. Brook qui ta?n v, Middleton, 
AL49G. 3. 26i 

NONSUIT. 

Pleading, 14. or Practice, 18. 

NOTICE TO QUIT. 

Landlord and Tenant, 

1. 6, 7. 

OCCUPATION. 

Sit Poor’s Rate, 2. 

PALACE. 

Kenfington Palace being kept in a 
conilanc Bate of preparation to re** 
cctve the King, with his ofheers, 
fervants, and guards redding and 
doing duty there at all times, and 
fome of the Royal fi^ily having 
apartments there, is privileged as a 
royal palace againll the intrudon of 
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' tKe IherlH* for the purpofe of execut- 
ing proccfs againti the goocis of a 
perion having the ui'e of certain 
»pariiner-t- ihercin. IP'inUr v. Miles, 
h. 49 G. 3. 

PARISHIONER. 

StTtf Witness, 1,2. 

PARTNER. 

The authority nf one partner to 
bind another by figning bills of ex- 
change and proiniffor'y notes in theii 
joint names is only an implied au 
ihority, and inuy be rebutted by ex- 
prefs previous notice to the party 
taking fuch (ecurity from one o< 
them, that the other ivdtild not b> 
liable for it. And this though it 
were reprefented to the holder by 
the partner iigning luch fecurity, 
chat the money advanced on it 
raifed for the purpofe of being ap- 
plied to the payment of pir.ncrftup 
dfbts; and liiough the greater pan [ 
oi’it were in fail fo applied. No' i 
can he lecover againll the other I 
partner the aiuouiu of the fum fu 1 
applied to the payment of the part- 
nerfhip debts againif fuch notice, 
JyonJ Vijeount Qull^uy v, Muibe^iv 
and Anathen M. 49 (^.3. 264 

2. Two of three partners, afE^ting, 
but withoiK authority, to bind the 
firm by deed, aiiigued a debt due to 
them from a correrpondent abroad, 
without his privity, to a creditor at 
home, and afterwards by diredlion 
of fuch correfpondeni drew a bi^I of 
exchange in the name of the firm 
upon his agent here, which was ac- 
cepted, payable to their own order 
for the amount of the debt; and 
then the two partners, having in the 
mean time committed afis of bank 
raptcy, indorfed fuch bill to the 
creditor of the firm in part fatisfac- 
tion of his debt ; and afterwards fe 
parate commiflions were fued out 
ggainft the two partners^ who were 


declared bankrupts, and their e(Fe£ls 
afligned ; the other partner being all 
the time abroad. Held, til, that by 
fuch indorflvnent of the bill by the 
two, after adls of bankruptcy com* 
milted by ihi*m, though before the 
commiflions iilued. noihing palled to 
the creditor; for the bankrupt part- 
ners h?.d hv '.’l.’iuon ceaied at the 
time of fuch indorfement to have any 
control over the joint Hock as part- 
ners, and therefore could no^ bind 
either the property of the aflignees 
or of their folvenc partner, adly. 
That the folvcnt partner might join 
with the allignecs of the other two 
in maintaining afliun for money 
had and received, to recover back 
from the creditor the amount of the 
bill received by him from the ac- 
cept:?r. ^diy, That fuch creditor 
could not ft t off a greater’ demand 
which he had upon the joint firm, 
though repiefenied by the diflerent 
plain till's. Hhomalm jr, hilly •luith 
Hi/igtp , and QtherSf ajfiifnet't tf 
Undnhdi and Gmji^ v, Frere, //. 
49 G. 3. 418 

PAYMENT OF MONEY INTO 
COURT. 

See La NO LORD and Tenant, 2. 

PENAL ACTION. 

The Court will not grant a new trial 
in ‘A penal adllon where the verdit'tt 
has paffed for the defendant, on the 
ground of its being againll the evi- 
dence. Brooks qui tam V, Mid- 
dletQn, il/, 49 O'. 3. £68 

PLEADING. 

Judgment. 

1. A defendant in trefpafs cannot plead 
by way of jullification that he was 
pofTefled of a right of common over 
the locus in quo under, a deed of 

I grant by a former owner, alleged to 
I be fince loil or deftroyed by accident 
S I 3 and 
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and length of time, ind therefore noi 
preferred in Court, of which the elate 
and names of the parties are unknanun. 
Henety v. Stepben/on,T, 48 G 3-55 

a* A new afTignee of a bankrupt, fuing 
in debt on a judgment recovered by 
a former aflignee dlfplaced by the 
Lord CHanc.^l]or, may declare in a 
general form as having be^n auly 
condituted and appointed aifignee. 
De CoJJon V, V aughan^ in error. T*., 
4 *^* 3 * Cl 

3. Where the plaintiff complains of ?. 
iingle a£i of trefpafs in each count/ 
each of which is juftified by the de 
fendant in his feveral pleas, 
plaintiff cannot in his replication takt 
sfTue upon the fa£ts of fuch juliiBcn 
tlon, and alfo newly ailign eiihe* 
the fame or different matters ; fuch 
replication and newallignmentheii g 
double. Chenfiey v. Barnes and 
others, T. 4H G. 3. 73 

And the objedion is fudicicr.iiy 
pointed at by ctfligning as fpeci-i! 
cauie of demurrer, that each ple^i 
containing a diitindt juiliHcation to 
the^ngie a£l of trefpafs alleged in 
breaking and entering the plaintiff’s 
clofe in the fiifl count, See. the 
plaintiff bad by his replications ana 
new alignment atiempird to put in 
iffut* leveral diilin^l adU of trtfoaf' 
in breaking and entering the (nnu- 
clofe, &c. /h. 

5. A fheriff juftiCying in trefpafs, under 
a wrii of fieri facias, need not Ihew its 
return ; the diftindion being in this 
refped between a julbfication undci 
mean procefs, and under procef^ in 
execution ; at leail where in the farter 
cafe no ulterior procefs is neceffary 
to complete the jndification. ih. 

6. One indicted for a mifdemeanor 
may plead in abatement a mifnemer 
of his fUrname sbakepcar for Sisake 
/peare which (hall r.ot he taken 
idem fonani ; and the plea conclud 
ing with ptoylag judgment of the /aid 
indiUnuntt and that be may not be com^ 
petted to anfiwer the Jasnet is good. 
Rex V. Sbah/pearti 7 . 48 G, 3. 83 

10 I 


7. Ill covenant on an indenture of de* 
msfe of a coal mine, m^e on the 8th 
of July 1^05, refer ving i'4tii of the 
coal raifed, or the value in money, 
at the ele^ion of the leflbr ; and if 
the i*4th fell Ihort of 400/. peraiw 
num, then referving fuch additional 
rent as would nuke up that annual 

«fum, to be rendered monthly in equal 
portions : he!d that :he itifor having 
eieiled ro take the whole in morry, 
may declare for two year^.and three 
months rent in arrear. Bui even if 
the money- rent were rcierved an. 
nually, the plaintiff may remit hit 
claim as to tne three months rtue, 
and enter up judgmert for. the two 
years rent only. And having fi ft 
we)) aligned a breach of the Ci. e- 
nant, that the leflVes liad n f yielded 
monthly the i or the v.*;ue in 
money, See. but had refufed, Sez. ; 
held that it would not hurt on general 
demurrer, that the count weni on 10 
allege, that before the exhibiiinp of 
the plaintifl’s bill, njiz. on the />Jl / 
November 1797, 900/. of the rtnt 
referved for two years and tlu^'e 
months was due and in arrear ; for 
that date being before the Jeale 
made, and therefore impofiible in 
refpeft to the fubjccl-matier, niuil 
be rejeCied ; and the gener.^1 alle- 
gation, that before the exhibiting C'f 
the plainiifiF’s bill, 90c/. ot the rent 
referved, &c, was due, is fufiicient. 
Buckley V. Kenyon^ T* 48 Cr* 3- 139 

8. Where a defendant, in trefpafs ior 
breaking and entering a copyhold 
clofe, jullified under the lord, as 
being feifed in fee ot the veins of coal 
lying under theeopyBoid tenements, 
together with the liierey of boring ftt 
and getting the eoad^ &;c. it il not 
enough for the plaintiff to reply, that 
as well all the veins of coal under .the 
faidclofes in which. See. as the reft' 
of the foil within and tinder the fame, 
had immernorially been .parcel of 

' tho tOtMor .and ticinj^ed'ai)4 dqimife* 
able by copy, &c. without any ex. 

ception 
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cepiion or refcrvation of the coal, 
&c. 5 anie& he alfo traverfe the It- 
hefty of ivorking the mine^; hecaate 
the plea claims fuch liberty noi' 
merely as annexed to the leifin in 
fee, to be exerciftd in adlual polTef* 
fion, bill as a prdent liberty, to be 
exercifed dun'ng the continuance ot 
the copyholdei's ellate; and there 
fore the rt'piication is only an argu> 
men tattve denial of the iibettv, and 
does not confeis and avoid it 
Bwrnt V. T nyior^ 7 *. 48 G. 3 . 1 89 

9. Where a (ham plea , was piead«*d o* 
judgments recovered in the court of 
Pic'POjdre in Bartl'olome'vs fair, ii 
terms palpably fictitious and out ot 
the regular courfe, the Court repro. 
bated the practice, and fulfercci tht 
plaintiff to fign interlocutory judg. 
ment as for want of a plea, and made 
the defendant's attorney pty ail the 
cofts occafjoned by the plea, and the 
coffs of the lule for corredling the 
proceedings, BUwitt v. Marjdent 

. . -3? 

lor j 0 a count in covenant, charging 
the defendants as executors for 
breaches of covtnnni by ibeir tclta- 
tor as Uffee, who had cuvirnanicd 
for himfelf, his executors and al» 
(igns, may be joined another c«unt, 
charging them that after eta teiho 
tor's deaih, and their proving the 
will, and during the term , the otmif* 
ed prrmifes came by affignmcirt to 
one D. A, agairdf whom breaches • 
were alleged ; and concluding that | 
fo neither the tclUtor, nor the de- 
fendants after his death, nor D. A. I 
fince the afTignment to him, had 
kept the faid covenant, but had 
broken the fame. And piene ad. 
jnintfiraveraac may be pleaded tn 
both counu, v, M. 

4?®- 3- 3‘i 

lx. It II not enough for the executor 
of an executor, lucd for breach pi 
covenant made by the original cef- 
tttori CO .plead plenc admioiHravU 
gf |hf goodt and (hgitrlt (be 


original teftator at the time of hia 
death come to the bands of the de« 
fendant, &c. without alfo’ pleading 
plenc adffliniilravit by the firll exe* 
Ctttor I or at lead that he, the fecond 
executor, had no afTets of the (irft; 
fo as to thew that be had 00 fund 
out of which any dcvalfavit by ihf 
firfl executor could be made good* 
ffilh V. Fydeli, 49 G. 3. 3X5 

12. A ple.1 of tender to one CQunr, 
and a plea of alien enemy to an other, 
c-innot b'? pleaded together. Shm^- 
he^i V. De La Ccur, M. 49 G. 5, 
326 

tj. After a writ fued out, and comtnua 
bail filed, agairtd adefe id.inc by the 
name of J., it is irregular for the 
plaintiff to declare him by 

the name of R., fued by the name 
of J. (he not having then appeared) 
and the defendant may fet afiie rhe 
proceedings Ijefore pica, Delanoy 
V. Cannoftt M. 328 

14. Where a reejued to the defendfant 
to do an a£l is neceifiry to be al« 
leged in order to give the plaintiff 
hia caufe of a^^ion; and it is alleg. 
ed, but witheut a pirticular venue, 
(there being a genera) venue laid in 
the preceding part of the decUra. 
tion); Cuch nmiflion cannot be taken 
advantage of in arrt^H of judgment 
fince the flat. 4 /fnn. c. 16. / 1, 
being mere matter of form, avaiiahlo 
only upon fpecial demurrer : and 
this, chough judgment paifed by dc« 
fault, on which a writ of inquiry 
w'as executed. AuU where, in con- 
iideration of the purebafe of hay by 
the plaintiff of the detendant, the 
latter promifed to deliver 1 1 and fuf^ 
fer the pUiniilF to take it away as 
he wanted it, when re({ucited; an 
allegation that the defendant, afirr 
fuffering the pUindif to' take away 
a part, fold and difpofed of the refi- 
dae to ocher perfoni, fiiperiedcs the 
neceflity of alleging a rcquelt to dc* 
liver, &c. i))e refidue. BqwM v, 
M . 49 C. 3. 335 



^>4 PCOR^J RATE. 

t5« After judgment for the defendant 
ondemorrers to certain iprciol pleas, 
there may be judgment of nonfuit 
againft the plaincifF tor not proceed- 
ipg to trial upon other general pleas 
on which iffues w<*rc joined. Pax- 
ion V. P^pham, M- 4g G. 3. 366 

X6. A folvent pariner may join with 
the aHtgnees of his two bankrupt 
partners in maintaining an a£lion 
for money had and received to re- 
cover back from a creditor the 
amount of a bill, the joint property 
of the Arm received by him ^rom the 
acceptor by the indorfement of the 
two other partners after acts of bank* 
ruptcy committed by them. Tho 
majon, jointly njuiib Hipgip and oihirs, 
ajjignets of Underhill and Guejlt v. 
Frere^ //. 49 G. 3. 418 

POOR'S RATE. 

1. Saleable underfwoods are rateable an- 

nually to the relief of the poor, 
within the condrudion of the liar. 
43 .£/;«. c. 2. in proportirn to their 
value, though they Ihould happen 
not to be cut down more than once 
in 21 years ; and their annual value 
may be eilimaced amonglt other 
ways according to the value they 
may be worth to rent for a leafe of 
the duration of ihcirintended growth. 
The King v. ^he Inhabiiants of Mir- 
field, T, 48 G. 3. 219 

2. One who went from home with his 
family for nearly a year, but left his 
alliftant to carry on his buiinefs in 
his (hop in one room of the houfe, 

, M'hich for this purpofe was parted 
off by laths from the red, and left 
the key of the houfe door with a 
friend, and had the garden cultivat- 
ed for his own benefit as ufual, is 
liable to be rated to (he relief of the 
poor, as occupier of the whole houfe- 
The King f. The inbabitanu of Ahe^^ 
fyfl^witbt M. 49 G. 3. 354 

3. Eeech being admitted to be timbef 
by the culloai of the couoty ofBtKks, 


POOR REMOVAL. 

the general rule of law applicable to 
timber trees in general attaches upon 

. it, fo as to give it the properties and 
privileges of timber at 20 years- 
growth; and therefore upon an ifTue, 
whether certain beech trees in that 
county, (which after being felled had 
been didrained for payment of a 
poor’s rale, to which it was con- 
tended that they were liable,) were 
or were not timber, according to the 
cudom of the county, the inquiry is 
confined to the nature of the wood, 
and the period of its growth, whe- 
ther of 20 years ; and no evidence 
can be received to qualify its cha- 
radler of timber^ by fliewing that it 
was not detmed to be fuch in the 
county, unlrfs the tree contained ten 
fett of folid wood. And the jury 
having found a geneial verdict for 
the piaintiff on that ilfue, affirming 
(uch trees of 20 years growth and 
upwards, though not containing ten 
feet of folid wood, to be timber by 
the cullom ; and alfo upon another 
id’ue, negativing them to be JakahU 
uttdernuood wsthin the llat. 43 Eliz, 
e. 2.; the Court refufed to grant a 
new trial. Aubny v. Fijher, H. 
49 3 - 

ji'OGR-REMOVAL. 

See Settlement. 

A labourer employed by his mader to 
drive a cart into his parilh with one 
load, and to return with another, 
and who broke hii leg there by ac- 
cident, which detained him for feme 
time in fuch parifb, by which he was 
relieved, is to be confidered as eefual 
poort and, as fuch, is not removeable 
cither under the flat. 13 & 14 Car, 
2. r. 12. or the Hat. 35 G. 3. e. loi, 
as not coming there to fettle or 
inhabits and coBfequently the ex- 
peaces of his relief cannot be direCl- 
fd to be paid during ^he fufpenfion 
qf the order, of removal under the 
latter ftatute.: Rex v» The Inh^i- 

i taKts 



POSSESSION. POWER. 6*$ 


tants of St, fames* s in Burj St. LU . 

p>;W/, T* 48. O, j. 2q 

The lame poii.c was ru!c*d in Ihc 
King V. The Inhabit ents o/Thntchum, 
M, 49 Cl. 3. in a cale nearly alike 
in circumftanctrs. 

POSSESSION. ! 

1. Where Aiccellive rectors had been j 
in pon'clhon of land for above 50 
years pall; but in an ai^ion for oi- 1 
lapidiitioiis bi ought by ihe prelcnr 1 
againll ihe late redlor, it appeared 
that the abfulute feilin in fte or the 
fame land was in certain d;’vilvc^, 
fiace the llat, 9 C. z. c, ’6. and 
that no conveyance was enrolled ac- 
cording to the hrd feClluD ol. that 
at*, nor any difpidiilon ct* it made 
to any colh'ge, t'vic. according to the 
4t!i Ictlion ; hcM lh4t no pitlump- 
lion coold be made of any inch coi - 
vcyancc cnrclli'd, (wiiith if it c.\itf 
ed, till- part/ rnioh: have flicwn ;) 
and c<)ti:c'.|'.ientlv that the rettor had 1 
no tiiL* to the iaiul ; as the (latute I 
avoids all other pr.ii u, tcj. in troll j 
for anv tha< it^ible nlV, I’.iad'* oiher j 
wife than is thereby iiiretii d ; lil- 
though in frtit it bppeared tnat onv 
of theft* Ccvifces was the tlun itc- 
lor, and that the lii’e to the rec 
lory was in Bahoi CulL?j, OxjorJ. 
ir right V. Smythkiy H 49 fi. j 409 

2. Ot.c having good iiilc to ihc o* lli 

fion of a copyhold as tenant by the 
curti'fy, his pwfl’crtion of rh^* copyhold 
after his wife’s death wiil be rcicrred 
to that, and not to any ridverk* tiilc ; 
though he were admitted after h;s 
wile’s death to hold to him purfu 
ant 10 a fcltiement, by which tlu 
eilate of the wife was limited to the 
furvivor in fee ; fo as to let in the 
title of the heir at law of the wife in 
ejsflmetit, brought within 20 years 
after the hulband’s death. Doe dem, ! 
Sir William Milner.^ Bart* v. Bright ‘ 
•went H, 49 G, 3. 583 

And though i« 3 d of the copyhold had 
been fettled mahy years before upon 
a third perfon for life, but no lur- 
5 


render having been made to the 
t ullccs under the fcttlexnent, the 
fcgal clUte had remained in the 
htirs of the tenant lalt fe^fed and ad- 
xnbted ; and the (leward of the ma- 
nor appointed by the heir at law 
and her hulhind, h'^d in his accounts 
after the wilij’s death (which was 
evidence of his having dme the 
lame in her li.'e-time,) for above to 
yc.ai5 bark, de bited himfelf with the 
rccfipt of of the rent for the 

huiband on account of his wife, and 
the remaining i-^d for fuch Other 
perfon claiming under the fettle* 
tnent ; yet focii priymcnt to the lat- 
ter nu'ill be taken to have been made 
by tile .jonknt of thepiribn entitled 
at i.iw to the whole, fo as to do 
aw.jy the notion of an adverfe pof- 
fcirion by the hufbind of that one- 
third, dillind from his poirefliun of 
the other 2 3^5 as tenant by the cur- 
tefV after his wife’s death; in anfwcr 
to a claim by the heir at law of the 
wife againll the devic e of the hui- 
band, wiio let up an adverfe poiref* 
fion for above 2oycars after the wire’s 
death. Dr.e dem. Sir William Mtlntr^ 
Ban, V. Br/ghfwe/:, H, 49 Cr.' 3. 5553 
POWER. 

See Landlord and Tenant. 

I. An elbic, the greater part of which 
was in ler.fe, either for years certain 
not exceeding 2 i , or for longer termv 
of years determinable on lives, was 
fettled on fevcral tenants for life in 
fuccedion, with remainders in tail ; 
vviili power to every tenant for life 
who fh. >uld be entitled to the 
“ Ireeiiold of the premifes or any 
part thereof, when he (liould be iu 
** the adlual pofil flidn of (he fame, or 
any part thereoLfromtimetotime, 
** by indenture to make leafes of ail 
** or any part or parts of the de* 
mefne lands, whefcof he (hould 
** be in the a£lua1 pofTefliton as 
** aforefaid, for any term or nuni* 
ber of years, not ^;(cceding 21 
year# 
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yearsi or for the life or lives of 
any 2» or 3 perfon or perfons ; 
Jq ai no greater edate than lot 
. ** three lives be at any one time in 
** being in any part of the premifes, 
** and To as the ancient yearly rent 
Ssc, be reierved.*' Hcldj id, 
that the power only authorized cith"* 
a chattel leafe, not exceeding 21 
years, or a freehold Uafe not ex 
ceeding three lives; and that a lea^^ 
by. tenant for life for 99 years, deter* 
minable on lives, as it might exceed 
at years» was void at law, and wa^ 
not even good pro tsnto for the 21 
years. </. Rr4<«e v. PrUeaux^ 
r. 48G.3. ic8 

3. A leafe at 43/. a year, granted under 
a power direding the heji rent to ht 
referved,cannot be impeached mere- 
Jy by (hewing that the leilor t ejected 
two fpecifick offers, one of 50/. ano 
another from to 60/* from other 
tenants, though the refponfibility 01 
fuch other tenants could not be dif , 
proved ; for in the exercife of fuch 
a power, where fairly intended, anc 
no 6ne or other collateral confi^era. 
tion is received, or injurioui partial- 
ity plainly manifeded by the leflbr, 
all other requifitea of a good tenant 
are to be regarded, as well as the 
mere amounc of the rent offtred, 
unlefsTomethingextravagantly wrong 
in the bargain for rent be (hewn. 
Semble that the iejf rent means the. 
beft rack-rent that can reafonably bt 
required by a landlord, taking all 
the rcquifitcs of a good tenant for 
the permanent benefic of the eilact 
into the account. Doe v. Padchjje, 
M. 49 O. 3 * 27 « 

3. Under a pQVfcr to demife for 21, 
years in pcflefTion, and not in rever- 
fion, a leafe dated in fa^l on the 17th 
of February X^oz, habenoum (ion- 
the 25 th of March next eujuing the 
daumreef^ is goodrif not executed 
and delivered till »/>#rthe 25th of 
March ^ for it then takes effect as a 
leafe in pofleffion with reference 
back to the date actually eapreffed. 
b}aj^ H, 49 G. 3. 427 


4. One devife^ all bU freehold cHate 
to his wife during her. natural life, 

and. alio at her difpofal after, 
wards to leave it to whom (he 
pleafes;*’ held that this only gave 
her a power to leave it hj njuill, and 
therefore that a dilpolicion of it by 
feoffment in her life-iime was void. 
Doe V. Thorlejt H 49 G. 3* 438 

5. Under a devife of ieven different 
eftates to a filler, brothers, and' ne- 
phews, refpe^ively, one to each 
Hock, including, as to fix of the 
ellaces, three fevera! lives in foceef* 
(ion on each edate, and as to the 
feveoth, which in the firfl indance 
was only limited to two perfons for 
life in fucceflion, giving thofe two 
a power to add another life or 
lives, to make 3, in like manner, as 
after mentioned, for ocher perfons 
to do the fame and then giving 
this general power, ** that when and 

fo often as the lives on either of 
the edates before given fhall be 
** hy death reduced to two^ that then 
** it fhall be in the fower of the 
! *• perfon or perfons then enjoying 

** the faid c|late or eilates to rene w 
** the fame with the perfon or per- 
** fons to whom the revenue thereof 
** fhall belong, by adding a third 
life to fuch eflatc, and paying 
^ fuch reverfioner two years pur- 
** chafe for fuch renewal, and alfo 
to exchange either of the faid two 
lives, on payment of one years 
** purchafe held that this power 
of renewal only authorised the ad. 
dition 0^ one life to the three on 
each edate, and of mgking one ex- 
change of a life. Doe dfm, JHfard» 
•wieke V, Hardwicke^ Jf, 49. G# 3. 

549 

PRACTICE. 

I. No caafe (hall be tried by a fpe'cial 
jury in Middlejex or London^ unlefs 
the rule for fuch fpecial jury be 
feryed, and the caVh marked in the 
marihal’i book as-a ipewl jury, on 
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or before the day preceding tbe ad- 
journment day tn Utdikftx and Lm- 
dm rctpedively. Ktgula Gutiralu, 

H. 44 5 . . , . , 

a. An avo^vant in replevin for rent in 
arrear^ for whom verdict and judg I 
xncnt Are given below, which are af- 1 
fitnitd on a writ of error, is not en. 
titltd tv) be ailoo/ed inicrelt on thi 
f«m recovered, by force of the flat. 

3 //. 7. <. 10. which is confined to 
j lOgmcni^ rccovcied by plamiiffs be- 
low, and affirmed on a v\ritof error. 
Neither is fuch defendant in error 
♦ muled to his colls on the llatut« 

« & 9 3. c. II. / 2- which 1 

confined to judgments for defend 
ants on demurrer. Coluinv v. Dias, 

T. 4«. 6\ 3. . 2 

I, 'I'he venue may be changed in an 

^ adion for criminal converl uion oi> 

the ufual affidavit that the ‘whole 

of aiiiont if any, arofe in the 
county to which it is changed ; foi 
the whole Ciuit of aflion is the trel j 
pifb on the pUinlifF'*' wife : and the i 
venu^ can only be brought back by 
the t)l.unviff*s undertaking to giv 
maiMial tvidence in the original 
comity. Cnurd ^•UoJgetT, G ^ 

32 

4. In the cafe of a defendant charged 
in cj<fcutioo, the commitmur mu't 
be fed of ihc fame t-Tin as iht 
narlhil's acknowledgmeiit. Cun 
nrn^rum v. Cc^an, T, 48 G. 3. 40 
r. Where the principal funendeied 10 
^ the f oaler at the county goal, in dil- 
charge of his bail to the Ibenfl', be 
fore 12 oVoik on the firlt diy il 
tenn, be.ng tbe rciurn-day of the 
wr.t, and the under Ihcnft figmficd 
his affcot to ^ihe funender by the 
iciurnof poll the next day, at the 
diftanceof miles; held fufficicni 
10 difeharge the biUbond of which 
the plainiitf had taken an sffigntneni : 
afterwards, with notice of fuch lar- 
render. PlimfUn v. Howell, T, 

0.3* . , 

6. Wncre a fcam pica was pleaded of 

* judgments recovered in the Court 


of Pie-poudre in Bnribohmtw fair, 
in terms palpably fictitious and out 
ot the regular courfe, the Court re- 
probated the pra^ice, aridfuffercd 
the plaintifir to fign interloeutory 
judgment as for want of a plea, and 
made the defeniant's atrv>rney pay 
all the colls occafioned by the pier, 
and the tolls of the rule for correct- 
ing the proceedings. Blewitt v« 
Marjdent jf' 48 G 3. *37 

t. After a writ fucd out, and common 
bail filed, agaiidl a dtfjndant by 
the name of j , it is irregular for 
the plaintifi* to declare agimft him 
by the name of R , fued by the name 
of J. (lie ncitrliaving then appeared) 
and the defendant may fet afide the 
proceedings before pica. Delanty 
V Cannon, M 49 G. 3, 328 

8. After judglnent for the defendant 

on demurrers to certain fpecial pleas, 
there may be judgment of nonfuit 
againll the plaintifi for not proceed* 
ing to trial upon other general pleas 
on whit h iflu'*^ were j nngd. Pax- 
ton V. Pupham, M 49 G. 3. 366 

9. A plea of ancient dernefne was per- 

muted to be filed de bene rfTe witliin 
the four firdday^, pending aruleni/i 
f'lr per million to allow the plea fo 
filed. Doe Idem* Murton v. Poe, //. 
49 0 , 3. 52^ 

PRESCRIP nON. 

Sit EV1DS^CB, 4. 

PRESUMPTION. 

See Possession. 

PRINCE OF WALES. 

See Bond, 2. 

PRINCIPAL AND SUREtlT. • 
See SoaETY. 

PROHIBITION.' 

I. Prohibition granted on affidavit that 
the defendant (to a libel for tithea 
in kind in the fpiritoal coyirt^ axm 
Jwered on oath, or pleaded a modus ; 
without its appearing ihatlhf aipdoi 
was 
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.6a8 QpO WARRANTO. 

was regularly pleaded below, fo as 
to be put in iflue there. Frincb'y. 
Trajk, M. 49 G. 3. 348 

S. Prohibition denied after fentencc^ 
where the party applying had per- 
mitted the queftion of fai^^ whether 
the land for which tithe was claimed, 
were natural meadow or not, to be 
tried below, Stainbauk v, Bvadjhaw, 
M. 48 G. 3. 349 

PROMISSORY NOTES. 

See Bills of Exchange. 

* PROMOTIONS. 

Mr. Serjt. HeyweoJ and Mr. Balgtey 
, made IVeleb Judges. 23:; 

Mr. "Clarke ma^ King^s Counfel. tb. 

OyO WARRANTO. 

1. One who has not taken the facra- 
xnent within a year, being incapable 
of being ele£led into a corporate 
office by Hat. 13 Car. 2. c, 12.» his 
dtfqualification was held not to be 
removed by the annual a£t of in- 
demnitf (47 G. 3.^. 2, e. 35.) the 
6th feftion of which retrains its 
operation in cafes where the office 
ihall have been ** already legally filled 
up and enjoyed by any other perlon,” 
at thertiroe of paffing the aA : the 
fa£t being, that the defendant and 
another were candidates at the time 
of the elcdiion, when 40 eleflors 
were aflembled ; and alter 2 elec- 
tors had voted for each candidate^ 
the candidates were aCked whether 
they had previoufly taken the facra* 
snent ; to which the defendant ah- 
fwered in the negative, and the 
other candidate in the affirmative ; 
w’hereupon notice of the defendant’s 
incapacity was publicly given to the 
cledors, and was heard by all who 
afterwards voted for the defendant, 
being 20 in number, except 2 or 3 ; 
and 16 afterwards voted for the 
other. Held, 

jft. That all the votes given for 
the defendant after fuch notice were 
thrown away. | 


2:?ly, That the ether candidate# 
having the greateft number of legal 
'votes, was duly elected; though 
fome of the defendant’s votes (not 
being equal in number to the good 
votes ultimately jeiven for the other) 
bad voted before iuch notice. 

3dly, That the prefumption cf 
law being that every perfon hns con- 
formeePto the law till fomething ap- 
pear to rebut that prefumption ; ic 
muft be taken that the other candi- 
date who affirmed bis qaalihcaiion, 
which was not negatived by the 
jury, was duly qualified ; and that 
fuch his election, perfe<fled by fwea - 
ing-in, was a filling up and enjoying 
by him of the office, within the pro- 
vifo of the indemnity act, fo as to 
preclude its operation by relation in 
favour of the defendant. Tbe King 
V. Hawkins, T. 48 G. 3. 21 1 

2. Freemen of iubditutes in 

the militia, quartered at CoUhtlhr, 
but having dwelling houfes in 
wich, in which their families re- 
fided, and to which they at times 
reforted on furlough, (in feme in- 
ilance.s, within the lall fix month;, 
only for the purpofe of voting at 
elections ;) held to be inhabitant s 
within the charter of Horwkh, and 
a local act requiring them to have 
been inhabitants for fix calendar 
months previous to certain elections 
of corporate officers, in order to 
qualify them to vote, The King v, 
Mitchell, 49 G. 3, 511 

RECtORY. 

See Mortmain, i. 

REGISTER, 

See Ship, i. 

REGISTER of rate. 

A leifec of land in the Bedford Level 
cannot obje£t to an adion by his 
landlord for a breach of covenant in 
not repairing, tliac the leafe was void 

by 
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by the flat. 15 Car, a. r. 17, for 
want of being regiftered ; fuch aSk, 
cradling that no leafe^ See, (hoald 
be of force but from the time it 
(bould be regiftered," not avoiding 
it as between the parties themfelves, 
but only poftponing its priority with 
rcfpedl to fubfequent incumbrancers 
fegiftering their titles before. Hod- 
fun V. Sbar^tt M, 49 G. 3. 350 

RELEASE, 

No rele^fe from an heir at law to one 
in pufteirion of a copyhold will be 
prefumed during the continuarKe of 
a ciircefy eftate under which fuch te- 
nant in pofteflion might have de- 
fended himfelf, though claiming in 
another right. Nor will fuch releafe 
he prefumed from the prefent heir^ 
after the death of the former he:r 
within a fliort period, when the pre 
fent heir might be called upon in 
equity to difeover it, if givp n: though 
fuch releafe, if proved or prefumed, 
would bar the copyholder’s claim. . 
Doe d. Sir IV, Milner t Bart, v, 
Mrighiwnt H, ^9 G« 3. 583 

REMOVAL, 

See Appeal, i. 

SACRAMENT, 

See CORFORATIOK, 1. 

SALE— ^ Sample, 

See Market Toll. 

SALEABLE UNDERWOODS, 

See Poor’s Rats, 3. 

SET-OFF. 

A folvent partner may join with the. 
aifignees of his two bankrupt part* 
xiers in maiutaiaing an aflioo for 
money had and received to recover 
back from a creditor the amount of 
, a bill (part of the* joint . flock), re- 
ceived by him from the acceptor by 
:hc indorfement of ihc two partners 
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after adli of bankruptcy committed 
by them : and fuch creditor could 
not fet off a greater demand which 
he had upon the joint firm, though 
reprefented by the different plain* 
tiffs. Tbemafenand O there v. Frere, 

SETTLEMENT— EJiate. 

A guardian in focage, refiding on the 
ward’s eftate for 40 days, gains a 
fettlement in the parifh ; and cannot 
be removed from the pofTeflion of it 
at any time. The King v. The Inba^ 
bitants of Oakley, H. 49 G, 3. ^91 

SETTLEMENT — Hiring and 
Service, 

1. A widower having a daughter, 
placed her at 11 years of age with 
an uncle, by whom (he was wholly 
maintained after that time, and with 
whom (he continued to reflde after 
(became of age, doing fervice to 
him, but without any contrail of 
hiring to give her a fettlement of 
her own ; the father in the mein* 
time having gone out to fervice. 
Held that on her coming of age (he 
was emancipated, although her fa- 
ther conceived himfelf bound, as 
fuch, to receive and fupport her if 
(he left her uncle’s s and confe- 
qucntly the father was capable of 
gaining a fettlement by hiring and 
fervice for 3 year, as an unmarried 
man, not ha ving a child, (1. e^oc 
having a child who would follow his 
fettlcmcni) within the ftat. 3 (if 
M, c.n.f.j. The King V. The 
Inhabitants of Covuhoney borne, V*. 
48 G. 3. gg 

No (eitlemerij^ can be gained by 
ferving under a con Craft of hiring 
for four years, with liberty for the 
fervanc to leave for a week every 
year to fee his friends ; for that is to . 
taken diftributively, 1. e. referving a 
week out of each year. The King 
V, The Inhabitants ff Rujhklme, 
49 ®- 5. 3*5 

3. Under 
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3* Un^et a contraQ of birmg as a 
U^aieher and crofter for a year at 
kah the fervant continuing 

to work under fuch a contra£t for a 
year gained a fettlement in the pa- 
rilh where he refided^ .although by 
the pra£ttce of the roannfa^ory in 
which he was engaged; if he ftmihed 
< bis appointed wetk’s work, calcuiat> 
ed at fo many pieces a-day for fix 
days, in lef* time, he had the red of 
the week to do as he pieafed, and 
he alfo went where he chofe on San^ 
days, withoat afking leave ; for this is 
an exprefs contrail for a year, without 
any exprefs exception. 9 ^/ if/ag 
¥» The Inheihitantt ef Hernjoichy H, 

49 5* 4«y 

4. A ftatote fair being held yearly on 
the day after old Michaelmas^ except 
' when old Michaelmas falls on a Satur- 
day^ and then the fair being held on 
the Monday ; held that a hiring from 
fuch Monday till old Michaelmas day 
fottowing is not a yearly hiring un- 
der which a fettlement can be ob- 
tained. The king v. The Inhabitants 
^ Standon Mafieyp /f. 49 G. 3. 576 

SETTLEMENT— Marriage. 

Evidence that Britijh fubje^s in a fo- 
reign country, being defirous of in* 
termarrying, went to a chapel tor 
that porpofe> where a fervicc in the 
language of the country was read by 
a perfoD habited like a prieft, and 
interpreted into Bnglijh by the ofH- 
bating clerk \ which fervice the par* 
tKs nnderflot^ to be the marriage 
fervice of the chjirch of England \ 
and they received a certificate of the 
, marriage, which was afterwards loft; 
is fofiicient wltereon to found a pre* 

. funpiion (nothing appearing 10 the 
contrary) that the marriage was duly 
celebrated according to the law of 
that country^ particularly after 11 
yeari cohabitation as man and wife, 
till the period of the hufband's 
death. . 


SHlERISF. 

And fuch Britifi fubjeAi being 
attached at the time to the Britijh 
army cn fervice in fuch foreign 
country, aiio having military poflef* 
fion of the place ; it feems that fuch 
marriage folemnrzed by a prieft in 
holy orders (of which this wt.ulJ be 
reafonable evidence) would be a 
good marriage by the law of Eng^ 
land, as a marriage contrail per ver- 
ba de prsefenti before the marriage 
a£l ; marriages beyond fen being 
excepted out of that a£l. And ic 
would make no difference if fo)cm- 
nized by a Homan Catholic prieft 
The King • v. The Inhabitants (f 
Brampton, M. 49 G. 3. 282 

SETTLKMENT-.^^ Rating. 

Upon a queftion of I'ettlcment beivscen 
two parifties, a parilhioner of one d 
them having property there which 
is rated, though not in his own, but 
in hit Ton's name, for the purpcic of 
making Tuch pariftiioner .1 vvitnefs, 
is neverthelefs incompetent to prove 
the fettlement in the other pariili. 
The King v. The Inhabitants 0/ Kil- 
lirhy, M. 49 G. 3. 292 

SETTLEMENT - by taking a Tcne» 
went of lol. a year. 

1. A tenement found to be of the va- 

lue of 4/; a- week, and to be detnifr- 
able at all times of the year, if let by 
she week; but not to be of the value 
of 10/* a-ycar, to be let by the ytar\ 
cannot confer a fetclenunc on the 
occupier by refidepce thereon for 40 
days. The King v The Inhabitants 
ofUeiUngly, T. 48 G. 3. 4I 

2. Renting the hire or privilege of 
milking two cows belonging to an- 
other, at fo much per week, per 
cow, for 40 weeks ; which ctyws 
were to be depaftured by the owner 
on bis farm in comtnon with his 
other catdf, and were to be milked 
by the pauper i will gain him a let- 

' N ■ - . ' . s . clemcBt 



SHIP, 


liementi if tlie piftatage of the twcv. 
cows be worth lo/. i-year. Ihi 
King V. The Inhabitants of Stoke^upon‘ 
Tunt^ H. 49 G. 3. 493 

SEXTON, 

See Mai^or, r. 

SHERIFF. 

A {hcnff judtfylngm trefpafs, under a 
writ of Seri facias, need not (hew ii 
return ; the diHindton being in this 
refped between a juftification under 
mean procefs, and under procefs in 
execution ; at lead where in the Ut- 
ter cafe no ulterior procefs is nccef- 
fary to complete the judification. 
Chtajiey v. Karnes^ T, 48 G, 3. 73 

SHIP. 

r. The Vice-Admiralty Courts abroad 
have.no authority, upon the mere 
petition of the captain of a (hip 
bound on a foreign vovage, to de- 
cree the fale of fuch (hip, reported 
upon furvey not to be (ea-worthy, 
or repairable fo as to carry the car- 
go to its place of dsftination but at 
an ^pence exceeding the value of 
the (hip when repaired. Nor does 
it appear chat the xnader has any 
original authority to /ell the (hip 
under fuch circum dances, and to 
put an end to the adventure by fuCh 
diferetionary ad of his own, when 
Ke might in fatt have repaired the 
(hip and continued the voyage. But 
fuppofing he has fuch authority ex- 
ercifed bond dde in a cafe of necef* 
fity ; dill the vcffcl fubfiding as fuch, 
and capable of being ufeo for the 
purpofes of navigation, and fo uled 
in h&, after fome repair on the fpot, 
can only , be conveyed by the cap- 
tain in the form prefc>ibed by the 
regider aas f end the requifices of 
thofeafts not having been complied 
with, the itli inxfoellion was held 
CO transfer no property to the vtt- 
dee. Reidv.DarfyM T. 48 G. j. 
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2. A covenant In a charter-party of af^ 

freightment, to pay freight to the 
owner for the hire of the vciTcl, ia 
not transferred to the vendee by a 
bill of fale of the (hip made during 
the voyage : and fuch owner after- 
wards becoming 'bankrupt, his af- 
Agners, and not the vendee of the 
(liip, have the legal right to receive 
the freight and demurrage due from 
the freighter upon the charter-party. 
Sp/ii/t V, Bowles t il/. 4^ G. 3. 27^ 

3. Where in n charter-party freight 
was to be paid at fo much per 
ton, on a right anti true deHrery 
of the bomewarJ bound cargo ^ from 
Honduras Bay to London ; and the (hip 
and cargo, after capture and recap- 
ture, having been wrecked at Su 
iiT/z/’s, into which they were carried 
by the recaptors, a fale of the cargo 
wa» direded by the Vice- Admiralty 
Court there, on the application of 
the maAer ading bona hde for the 
benefit of all concerned, but without 
orders from any ; and the proceeds 
of the fale were remitted to the (hip 
otvners. Held that the freightee 
might recover fuch proceeds in af* 
(umpfic for money bad and received, 
without a'lowing freight pro rata 
itineris. For fuch form of adion for 
the proceeds of an illegal fale of 
goods is only a waver of any claim 
for damages for the tortious ad; 
taking the ndual proceeds of the 
fale as the value of the good8((ttb3ed 
to the legal confequences ^ con- 
fidering the demand as a debt, which 
admits of a fet-oAT, &c.: but does 
not recognii^iy the right of the vendor 
fo to convert the goods. And here 
the ad of converAon, (for fuch it 
muAbe taken to be) being made bf 
the mafter, who w the general agent 
of the ihtp owners ; (and not, as in 
Baillit V. ModigUanif by the ad of 
a Court of competent Jorifd.-dion,) 
was onlawfol, and difeharged the 
claim of the (hip owners for freight 
pro rata itineris. Hunter v. Prh/ept 

49G.3. 378 

4* fivt 
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4. 6i}t the plaintlfT could not recover 
againft the (hip owners upon fpccial 
counts framed upon the bills of lad- 
ing (igned by the mafter ; as well 
becau^ they contained exceptions of 
the very perils by which the lofs 
happened; as becaufe the defend- 
ants, having cxprefsly contradled 
with the plaintiff under feal. could 
not be charged irrrelpedi: of the fame 
' fobjeA^^matcer by a contrail not under 
feal, and figncd by their mafter only, 
and not by ihcmfclves. Hunur^ 
Princep^ ilf. 49 G. 3. 37 ^ 

SPECIAL JURY, 

Sn Practice, 1. 

STAGE COACHES, 

^eeTuRNPiKS, ]• 

STAMPS. 

A promiflbry note for lool. payable 
to the plaintiff, or order, and ori> 
ginally exprefled to be for <valui u- 
iiivedt generally, being altered the 
next day, upon thefuggefUnn of one 
of the parties, by the addition of the 
words far the good*^ill of the lea/e 
£nd trade 0/ Mr, K, deceafid^ requires 
a new itamp; fuch words being ma- 
terial, and not having been origin- 
ally intended to be inferted, and 
omitted by miffakc. Kniil v. If'il. 
/saw/, /f. 49 G. 3. 431 

STATUTES. 

The flat. 42 G. 3. c, 38. forbids corn 
making into malt to^ wetted, while 
it is a-door, before 1 2 days from the 
time when it is emptied out of the 
cillern. The ffat. 46 G. 3. r. 1.39. 
/, I. repeals ihai prov»fion generally, 
and ena£ls {/ 3.) that the corn in 
that ffate (hail not be wetted till 9 
dayv, &c.alter the iflof Avg, 1806. 
Then/: 14. enaAs'that thi$ aB (hall 
commence and take effe^, as to all 
matters whetcof no fpecial com- 


noencement is thereby provided , 
from the I ft of Aug. 1806, and fti :11 
continue in force till the 25th of 
March J807. H'jid that incurp )r.. 
acing the 14:!'* with the tilfcdion, 
this law only <>peratcd as a repeal of 
the former one during the cinic 1 - 
mited in the 14th fedion ; afier 
which the firll relumed its oper itlon 
during the interval between the 2».th 
of March 1S07. and a rubfequent ad 
reviving and continuing the ^6 (r .3. 
The King v, Rogeriy ti, 49 C/ 3. 


statutes. 

IKh VII. 

3. c. 10. (Inierell on judgment 
in error J 2 

Elizahcih, 

43. c, 2, (Poor's rate) 219, 44^5 
James I. 

1. e, 13. fBankrop:) 63 

3. c, 8. (Bail in error) 407 

Charles I L 

13. c. 12. (Corporation) 2II 

13 h 14. c. 12 (Pgo -rcmo^I) 25 
13. c, 17- ( Level Kegil-* 

‘')) 35® 

William and Mary and William, 

3. c, \l, f, 7. (Settlement) 83 

8 dr 9. r. u. f, 2. (Cofts io 

error) 2 

Anne, 

4. f. i6-/ 1^ (Jeofails) 3^9 

5 - I4. (Game) > 9 - 4*3 

9. f. 25./. 2. (Game) 19.413 

f 

George L 

3. c, 1 1. fGame) 413 

9. f. 7./8. (Poor-removal) 404 


George lU 

4. c, 28. (Tenant. Double value) 50 

5. c- 30. (Bankrupt) 63 

gp. e, 36. (^Mcrimam) 409 

^ ' II. £, 
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TIMBER. 


11. ig. (Tenant. Double rent) ko 
26. c» 33. (.Viarriage a£l) 282 


George Ilf. 


14. r. 78. (Building a£l) 227 

34. c. 60. (Ship rcgiliry) 280 

35. c. 10 1. (Poor-removal) 2; 

f. 125./ 7. (l*rince of /iTfl/rj) 369 

38. f. 78. ( Newfpapcr publica- 
tion) 94 

42. 38. (iVTaltduty) 569 

46. r. 37. (Witnefs) 395 

c 139. (Malt duty) 569 

47. Ji. 2. Cn QC. (Annual indem- 

nity ail) 2M 

48. r. 125. (Infolvcnt debtor) 408 


SURETY. 

1. The laches of obligees in a bond, 
(conditioned for the principal obli- 
gor to account for and pay over from 
time to time all fuch tolls as he fhould 

. colleil for the obligees) in not pro- 
perly examining his accounts for 8 
or 9 years, and not calling upon the 
principal for payment fo foon as they 
might have done for fums in arrear 
or unaccounted for, is not an eflof- 
pel at in an ai^ion again if the 
fureties. TheTrent Navigation Com^ 
pany v. Harley, T. 48 G. 3, 34 

2. The Prince of H'^ales having grant- 
ed an annuity for his own life, pay- 
able by the ircafurer of his privy 
purfe ; which annuity was afligned 
by the grantee to another, with the 
Princess alTcnt ; and a furcty having 
given bond to the aflignee of the an* 
nuity, conditioned to pay it, if the 
Prince, or the treafurer of his privy 
purfe, or any other perfon for the 
Prince, did not pay it at the refpec- 
tive quarter days: held that the 
furety was bound at all events at law 
by the terms of the obligation to pay 
it, if (he Prince, 8 cc, did not at the 
ilipulated times of payment; whe> 
flier or not the grantee or afTignee of 
the annuity had the right or means of 
compelling payment againR the prin- 
Vot. X. 
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cipsi or bis funds, by reafon of any 
default of fuch grantee or aflignee in 
not prefenting a particular of nis de- 
mand to the Prince’s treafurer, as 
required in all cafes within the flat. 
35 G. 3. c, 125./ 7. on pain of be- 
ing forcclofcd of fuch d . mand ; what- 
ever equitable claim might be found- 
ed by the furety on fuch negleft. 

Kelly v. Sparkes^ Af. 49 G. 3* 369 

SURPLUSAGE, 
Pleading, 7. 

TENDER, 

See Pleading, 12. 

To make a legal tender, there mull 
either be an adlual offer of the mo- 
ney produced, or the produdlion of 
it mull be difpenfed with by the e.y- 
prefs declaration or equivalent adl of 
the creditor. Therefore where the 
defendant, on departing from home, 
left lol. with his clerk for the plain- 
tiff ; of which the clerk Informed the 
plaintiff when he called and demand- 
ed a larger fuui ; and the plaintiff 
{aid he W'ould net receive the io/„ 
nor any thing Icfs than his whole 
demand ; but the clerk did not offer 
the ro/. ; this was held to be no 
tender. Thufuas v. Evans ^ 7 *. 48 G.3. 

162 


TIMBER, 

See Cor YHOLDBR, 3. 

Beech being admitted to bs timber by 
the cuftom of, the county of Lucksg 
the general rule of law applicable to 
timber trees in general attaches upon 
it, fo as to give it the properties 
and privileges of timber at 20 years 
growth : and therefore upon an iflue 
whether certain beech trees in that 
county, (which after being felled 
had been diflrained for payment of 
a poor’s rate, to which it was con- 
tended that they were liable.) were 
or were not timber^ according to the 
T t cuflooi 
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TURNPIKE, 
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cuftom of th< county, the inquiry is 
confined to the nature of the wood, 
and the period of its growth, whe- 
ther of 20 years ; and no evidence 
can be received to qualify its cha> 
of iimher^ by fliewing that it 
it was not deemed to be fuch in the 
county, unlefs the ticc contained ten 
feet of folid wood, ^nd the jury 
having found a general verdift for 
the plaintifF, on that ilTue aflirming 
fuch trees of 20 years growth and 
^ upwards, though not containing ten 
feet of folid wood, to be timber by 
the cullom, and aifo upon another 
illue, negativing them to be Jalcahle 
underucood within the fiat. 43 EU% 
€»a.; the Court refuted to gr*aiit n 
new trial. Jubny v. Ftjhir^ H. 

49 c. 3. 446 

TITHE. 

1. At comiron law grafs is titheable in 

grafs cocks, after having been ted 
ded in the courfe of the procefs of 
making it into hay. Newman v. 
Morgan, 48 G. 3. g 

2. The tithe ot turnips drawn to feed 

cattle held to be properly fet out by 
being thrown afide, as drawn, on a 
ridge oppofite for the parfon, with- 
out being (et out in heaps for him ; 
the farmer not putting the nine 
parts into heaps for himfelf. Blaney 
V^. Whitaker y M, 23 G. 3, B. R, 
Cited th. iz 

3. Comppfltions for tithes ceafe on the 
death of the incumbent with whom 
they were made, at Icaft as to his 
fucceflbr j but if the fucceffor con- 
tinue to receive the next payment 
due after the death of his predecef- 
for, he can only be accountable to 
the executors for fuch portion of it | 
as the value of the tithes, if paid in 
kind, accruing due between the lafi 
compofitioA received by the late in- 1 
cumbenc and his death, would have 
amounted to, and not pro rata, ac- 
cording to the time which had run 
before his death from the iail pay- 


ment. Williams v. Powell» CUrK 
M. 49 G. 3. 269 

TOLL, 

iSrr Markbt*toll. Turnpike. 
TRESPASS, 

See CofYHOLO, I. Pleading, i. 

3 * 5 - 

TURNPIKE. 

t. A turnpike imponng a toll on 
every carnage and on every horle 
paffing through the gate, and ex- 
empting any perfon from paying 
more than once in a day for p^tlfing 
or repairing with the fame carnage 
or horfc, e.seinpto the ttavcller from 
paying a fecond time in the day for 
the paffage of the Jame carnage, 
though drawn by different horfesy be- 
ing the fame in number. And an- 
other claufe providing that in all 
cafes of carriages iran)dhHg for hire ^ 
the traveller or palTengcr therein 
fhall be confidered as the perfon pay- 
ing the toll, and that fuch payment 
ihail not exempt fuch carriages re- 
pafiing with a different iravelLr or 
paiTenger, does not eAtend to flags 
coaches, the carriage itfelf not being 
there hired by the refpedive paflen- 
gets, but only a conveyance by it : 
and therefore fuch llage coaches are 
freed of toll uncer the former claufe 
by one payment in the day, although 
returning with different pafiengers 
and different hories, the horfes be- 
ing the fame in number. Williams 
V, Sangar, T 48 G. 3. 66 

a. 'A coiiedlor or renter of turnpike 
tolls, though illegally appointed, 
witnout the* forms preferibed by the 4 
of parliament, may flill recover, 
upon a count for an account dated, 
the amount of the tolls for which he 
had credited the defendant palling 
through the gate ; no obJe£Iion be« 
ing made to the plaintifi ’s title by 



VENUE. 


WITNESS. 


the tmftees or creditors of the turn- 
pike. And the plaintiff having fent 
to the defendant an account of the 
tolls due. who not long after fent 
5/. inclofed in a letter to the plain- 1 
tiff, in which h^ ftated that fhe 
fhould have the remainder next 
week, is evidence of fuch an ac- 
count Hated, and a recognition of 
the inteilace’s title to be accounted 
with for the tolls. Peacock v. Harris, 
T. 48 G. 3« 104 

VENUE, 

See Pleading, 14. 

The venue may be changed in an ac- 
tion for criminal converfation on the 
ufual affidavit, that she nuholt cai^e 
of a£iiont if any. arofe in the county 
to which it is changed; for the 
whole caufe of aflion is the trerpafs 
on the plaintiff’s wife ; and the ve- 
nue can only be brought back by 
the plaintiff’s undertaking to give 
material evidence in the original 
county. Guard v. Hedge, T". 48 G. 3 

VOTING, 

Corporation. 1, &c. 


63s 

WAGER. 

See Assumpsit, i. 

WASTE, 

See CoPYHOLD> 3* 

WITNESS. 

1. Upon a queflion of fettlement be« 

tween two pariflies, a parifhioner of 
one of them having property there 
which is rated, though notin his own, 
but in his Ton’s name, for the pur« 
pofe of making fuch parifhioner a 
witnefs, is neverthelefs incompetent 
to prove the fettlement in the other 
parifh . The King v . ,The Inhabitants 
of Killerhy, ilf. 49 G. 3. 292 

2. A rated inhabitant of a parifh is to 
be confidered as a party to an ap« 
peal between his parifh and another, 
touching the fettlement of a pauper; 
although the nominal parties be the 
churchwardens and overfeers of the 
poor of the refpe6iive pariflies ; and 
being as fuch party diredlly into* 
refted in the event of that proceed- 
ing. he cannot be compelled to give 
evidence by the adverfe parifh even 
fince the flat. 46 G. 3. c, 37.. not 
being within the words or meaning 
of that law. The King v. The /«• 
habitants of Woburn, M. 49 G. 3. 

39 S 
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